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Proposed Constitution of Illinois 


HE Constitutional Convention of Illinois, after 

sessions protracted through probably the long- 
est period on record for such a body, has completed 
its draft of a proposed Constitution and issued an 
address explaining its work. The new Constitution 
will be voted on at an election on December 12, 
1922. One of the principal reasons for calling the 
convention was the general conviction that the ex- 
isting taxation system was defective. There was 
considerable debate upon this subject, and the con- 
vention did not go so far as some states by author- 
izing the legislature to classify property for pur- 
poses of taxation. However, in order to meet the 
problem caused by the difficulty of reaching and 
taxing “intangibles,” it provided that the General 
Assembly might tax the income derived from such 
property at a substantial and uniform rate. It fur- 
ther gave the General Assembly power to impose a 
general income tax upon all incomes from what- 
ever source derived, with the provision that it may 
be graduated and progressive, but that the highest 
rate should not exceed three times the lowest rate. 
The income exemptions are not to exceed $1,000 for 
the head of a family, plus $200 for each dependent 
child under the age of 16; and not to exceed $500 
for any other person. The convention further pro- 
vided in the Bill of Rights that a defendant charged 
with felony may waive a jury, that prosecution of 
all felonies. except capital cases, may be either upon 
indictment or information filed by the Attorney- 
General, or by the State’s Attorney, by leave of 
Court upon a showing of probable cause, and that 
the legislature may provide for juries of less 
than twelve in civil cases. It also dealt with an 
unfortunate situation that has arisen with respect 
to bail bonds by providing merely that “excessive 
bail shall not be required,” instead of requiring, as 
the present Constitution does, that every defendant 
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shall be admitted to bail, “except for capital offenses 
where the proof is evident or the presumption 
great.” 

The new Constitution abolishes the “minority 
representation” plan for the General Assembly, 
which has been nullified so frequently by bi-partisan 
combinations. It also limits the representation of 
Cook County in the Senate to one-third of the 
whole, but requires representation in the lower house 
according to the number of voters. This will reduce 
Cook County’s proportional representation in the 
Senate, but greatly increase it in the House, as 
the method of enforcing a re-apportionment after 
each census is provided. The Judicial Article 
clothes the Supreme Court with full power to regu- 
late practice and procedure, subject to veto only 
by the legislature. The Supreme Court is also 
given power to appoint the appellate judges from 
the circuit bench or elsewhere, and to increase their 
number as their work may require. The Seventh 
Supreme Judicial District, containing more than 
one-half the state’s population, is given three 
justices instead of one as at present. All Cook 
County courts are consolidated into a new circuit 
court, but the legislature may after five years divide 


this into two courts, subject to a Cook County 
referendum. The new Constitution permits crea- 


tion by corporations, other than banks, of preferred 
or other stock without voting power. It gives 
Chicago full power of local government for all 
municipal purposes, subject to veto by the legis- 
lature, but does not permit it to impose taxes or 
borrow money except as authorized by the legisla- 
ture. The city may adopt a charter subject to 
referendum and may also consolidate all the over- 
lapping government and taxing bodies subject to 
referendum. It may issue bonds beyond its limit 
for other purposes, to acquire income-producing 
properties for transportation or water supply, sub- 
ject to a referendum, but with a provision that if 
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this power is exercised, the city must fix such rate 
for service as will pay all charges of every character, 
including interest, and retire the principal of the 
bonds within forty years. 

The method of amendment has been liberalized. 
It is provided that amendments may be proposed 
by the General Assembly to two articles, instead of 
one as at present, at the same session, and that an 
amendment to the same section cannot be proposed 
oftener than once in four years, instead of the pro- 
hibition applying to the same article as at present. 
As the articles are comparatively few and the sec- 
tions are numerous, it is evident that this change 
greatly relaxes the rigor of the former constitu- 
tional provision. 


Abraham Lincoln’s New Memorial 


WORK of national historic and patriotic in- 

terest has just been completed by what is 
known as the Lincoln Circuit Marking Association. 
As the name indicates, the plan was to mark the 
route travelled by Abraham Lincoln and other 
famous lawyers in making the rounds of the Eighth 
Judicial Circuit of Illinois. Eight years ago the 
Daughters of the American Revolution undertook 
the work, which has now been crowned with suc- 
cess by the placing of the last of the granite markers 
required. The Illinois State Bar Association had a 
committee for co-operation in this laudable under- 
taking, and from that report, which was presented 
at the last annual meeting, we learn that the mark- 
ing selected for the Lincoln Circuit is three-fold in 
design and location: (1) A guide post to point the 
way at all county limits; (2) a more formal marker 
to be placed at all county seats; (3) the emblem 
of the Lincoln Circuit Marking Association to be 
painted on telephone poles at all cross and diverging 
roads. The guide post at the county limits is to be 
of ornamental concrete, bearing a tablet with the 
same inscription as on the bronze tablet at the 
county seats. The marker at county seats is to be 
of Greens Landing granite supporting a bronze, 
tablet with the medallion head of Lincoln at the 
top, under which is to be the inscription: 

“Abraham Lincoln 
Traveled This Way As He Rode 
The Circuit of The 
Old Eighth Judicial District 
1847-1859 
Erected 1921.” 


Guiding the Young Lawyer 

HE growing movement on the part of older 

members of the bar to take the young lawyers 
under their wing and afford them as far as possible 
the right sort of influence during the early and 
formative years of their professional practice, was 
again illustrated on the occasion of the recent ad- 
mission of forty-seven new members at Denver, 
Colorado. The ceremony of admission was digni- 
fied and impressive, the Judges of the Supreme 
Court, the Judges of the District Court, and the 
Judges of the County Court being present. Chief 
Justice Tully Scott addressed them timely words 
of counsel, after which they took the oath recom- 
mended by the American Bar Association. After 
the candidates were admitted they were enter- 
tained at luncheon by the Denver Bar Association. 





Mr. Justice Teller, of the Supreme Court, and Mr. 
Harry C. Davis of the Bar, made addresses. The 
President of the Bar Association, Mr. Wilbur F. 
Denious, invited the young lawyers to attend these 
luncheons until they should become members. 


Legal Aspect of Juvenile Court 


MONOGRAPH on “The Legal Aspect of the 
A Juvenile Court,” prepared by Messrs. Bernard 
Flexner and Reuben Oppenheimer, and issued by 
the Children’s Bureau of the United States Depart- 
ment of Labor, sums up much matter of interest on 
this important subject. It deals with the funda- 
mental principles involved in juvenile courts, the 
constitutionality of statutes, the organization of the 
court, the jurisdiction over minors, the jurisdiction 
over adults, the procedure, and the legal effect of 
proceedings—the text being supported by numerous 
citations of cases. As to the future of the court, 
the monograph declares that the legal questions 
likely to arise under the statutes establishing juve- 
nile courts will not, in all probability, be difficult of 
solution. The real problem is to find solution for the 
practical difficulty of extending the court through 
rural communities and to secure a uniform level of 
efficiency in the work of the court. It adds that 
there is a growing movement “to consolidate the 
function of the juvenile court and the functions of 
criminal and equity courts in dealing with problems 
between husband and wife, and parent and child, in 
order to give jurisdiction over all cases of this na- 
ture to a court of domestic relations. This com- 
mendable effort is directed both toward the inade- 
quacy of piecemeal justice and the procedural diffi- 
culties created by multiplicity of courts. 

“It is occasionally questioned,” it continues, 
“if juvenile-court work, whether carried on by a 
separate tribunal or as part of the work of a do- 
mestic relations court, can ever be properly con- 
ducted by a judicial organ. But those persons who 
would give to administrative bodies the sole right 
to deal with children overlook the fact that in one 
way or another children are directly or indirectly 
affected by the determination of legal rights and 
legal obligations, on which only a judicial body can 
properly pass. The recognition that these cases 
must be dealt with separately, that the administra- 
tion of justice is as much a matter of procedure as 
of rules, and that justice can not be administered 
to children in the way that it is to adults, represents 
an advance in legal thought of which the juvenile 
court, conducted as a separate unit or as part of a 
domestic relations court, is the only possible frui- 
tion.” 


WHERE THE JOURNAL IS ON SALE 


The American Bar Association Journal is on sale at the 
following places: 

New York—Brentano’s, Fifth Ave. & 27th St. 

Chicago—A. C. McClurg & Co., 218 So. Wabash Ave. 
P. O. News Company, 31 W. Monroe St. 

Denver, Colo.—Herrick Book & Stationery Co, 934 
Fifteenth St. 

Los Angeles, Calif.—Fowler Bros., 747 So. Broadway. 
The Jones Book Store, 426-428 W. 6th St. 

Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 

San Francisco, Calif—Downtown Office of The Re- 
corder, 77 Sutter St. 
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Better Results Would Be Secured by Measures Permitting Judicial Team-Work in Handling 
Business of District Court, Increasing Discretionary Appellate Jurisdiction of Su- 


preme Court, Abolishing Separate Courts of Law and Equity, and 
Providing for Reconciling Two Forms of Procedure by 


Rules of Court* 





By Hon. Witt1am Howarp Tart 


Chief Justice of the United States 


HOPE you feel in a proper state of mind this morn- 
| ing, in view of the roof under which you are gath- 

ered. I don’t know any reason why the distinction 
was made by which Lord Shaw of Dunfermline should 
speak in a place where athletic contests had theretofore 
been had, and I should be assigned to this sacred struc- 
ture. It was doubtless because they knew that Lord 
Shaw could be trusted anywhere. I am sorry that we 
have not had the benefit of this fine church auditorium 
for all the sessions. I feel in speaking here as if I were 
enjoying an undue privilege, as if it were denying to 
others the equal protection of the law, not to give them 
the same opportunity. However, I shall need your 
prayers and all your self-restraint to keep your atten- 
tion to what I have to present to you this morning, be- 
cause it is going to be dry to the point of satisfying 
the Anti-Saloon League. 

For many years, the disposition of business in the 
federal courts of first instance was prompt and sat- 
isfactory. This was because the business there was 
limited, and the force of judges sufficient to dispose 
of it; but of recent years the business has grown because 
of the tendency of Congress toward wider legislative 
regulation of matters plainly within the federal power 
which it had not been thought wise theretofore, to sub- 
ject to federal control. More than that, the general 
business of the country, and the consequent litigation 
growing out of it has increased, so that even in fields 
always occupied by the federal courts, the judicial force 
has proved inadequate. In this situation, the war came 
on, statutes were multiplied, and gave a special stimu- 
lus to federal business. Since the war, there has been a 
great increase of crimes of all kinds throughout the 
country. This within the federal jurisdiction has in- 
cluded depredations on interstate commerce, and 
schemes to defraud in which are used facilities fur- 
nished by the general government. 

Then under the inspiration of the war, traffic in 
intoxicating liquors was forbidden, and under the 
same inspiration the 18th Amendment was passed and 
the Volstead Law was put upon the statute book. 
Prosecutions under this law alone have added to 
the business in the federal courts certainly 10 per 
cent; while cases growing out of the income and other 
war taxation, out of war contracts and claims against 
the government, have made discouraging arrears in 
many congested centers. The criminal business has 
usually been first attacked, and the effort to dispose 
of it has in some jurisdictions nearly stopped the work 
on the civil side. 

The Attorney General, properly as it seems to me, 
conceived that the first step to take was the creation 


“Address delivered at the annual meeting of the American Bar 
Association at San Francisco, Cal., Aug. 10, 1922. 
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of new judgeships. A bill was introduced in both 
Houses for the addition of eighteen district judges to 
the judicial force, two for each circuit, who were not 
to be assigned to any district, but were to be subject 
to call to any district in the circuit in which they were 
appointed, to assist the existing district judges. In 
addition, these judges and the existing district judges 
were made subject to assignment from one circuit to 
another where the business required it. The suggestion 
of a flying squadron of judges, however, did not meet 
with approval in the House of Representatives, and the 
Judiciary Committee of that body preferred to add 
local district judges for the districts where the conges- 
tion was most apparent. 


Accordingly a bill was put thro which made 
new judges in twenty-one districts. bill when it 


reached the Senate was modified somewhat. It went to 
conference, and a bill which provides for twenty-four 
new district judges and one circuit judge in the Fourth 
Circuit has been reported to both Houses. It is op- 
posed, and will doubtless lead to discussion; but in 
view of the previous votes in the two Houses, it seems 
likely that the bill will pass before the close of this 


which it seems to me will make for tion and 
efficiency. While the districts which receive new 
judges are those in which additions to the judicial 
force are most needed, there are arrears in other dis- 
tricts and the delays and defeats of justice are not con- 
fined to the norma! jurisdiction of the twenty-four new 
judges. The new bill authorizes a judicial council of 
ten judges, consisting of the Chief Justice and the 
senior associate jets of each circuit, which is to meet 
in Washington the last Monday in September, to con- 
sider reports from each district judge with a descrip- 
tion of the character of the arrears, and a recommenda- 
tion ag to the extra judicial force needed in his dis- 
trict. The conference thus called is to consider at 
large plans for the ensuing year by which the district 
judges available for assignment may be best used. The 
senior circuit judge of each prea BaD oon authority 
to assign any district judge of one di to any other 
in his circuit, while the Chief Justice is given author- 
ity to assign any district judge in one circuit to a 
district in any other circuit, upon request of the senio 
circuit judge of the circuit to which the district 
is to be assigned, and the consent of the senior circui 
judge of the circuit from which he is to be taken. 
These ae Sante work. They throw 
upon the council of ju responsibil 
the judicial force do a work which is distributed 
unevenly throughout the entire country. It ends the 
absurd condition, which has heretofore prevailed, under 
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which each district judge has had to paddle his own 
canoe and has done as much business as he,thought 
proper. Thus one judge has broken himself down in 
attempting to get through an impossible docket, and 
another has let the arrears grow in a calm, philosophical 
contemplation of them as an inevitable necessity that 
need not cause him to lie awake nights. It may take 
some time to get this new machinery into working 
operation, but I feel confident that the change will vin- 
dicate itself. The application of the same executive 
principle to the disposition of legal business in the 
municipal courts of certain cities, and in the courts of 
some states, has worked well. Although the whole 
United States is a more difficult field in which to 
apply it, there would seem to be no reason why its 
more ambitious application should not prove useful. 

A good many objections, I may state informally, 
have been made to this feature of the bill. It is thought 
that it gives too much power to the council of judges, 
and especially to the Chief Justice. Gentlemen have 
suggested that I would send dry judges to wet terri- 
tory and wet judges to dry territory, oblivious of the 
fact that the Chief Justice has not the means of assign- 
ing them to any particular work in any district to which 
he may assign them, and that assignment to cases must 
necessarily be made by the local district judge who is in 
charge, and oblivious of the fact also that it is only by 
the consent of the two circuit judges that he can act. 
It nevertheless did serve to call out in the discussion 
references to Jeffreys, and other notorious judges in 
the history of our profession, which did not seem to be 
altogether complimentary to those to whom the refer- 
ences were applied. 

Second, I come to the appellate business in the 
Federal system. In the old days when business was 
light in all the federal courts, the appeals and writs 
of error that were taken to the Supreme Court were 
not sufficiently numerous to occupy the full time of 
the Supreme Court and the Justices were able to do a 
large amount of circuit work. Indeed, under the stat- 
ute, until recent years, a circuit justice was required 
to visit each district in the circuit to which he was 
assigned, once in two years. As the appellate business 
grew, however, this rule became more honored in the 
breach than in the observance, and it has now been 
properly repealed. Its existence, however, showed that 
there was a time when its obligation was not unreason- 
able. 

It has had one effect, good or otherwise, as you 
may be affected by it, that it justified the adjournment 
of the Supreme Court early in the spring, in order that 
the Justices might do their circuit work. And if they 
didn’t have any circuit work, the logical result was 
that it enlarged their summer vacation. Now we have 
been gradually creeping up on that vacation, so that 
ultimately it may come within reasonable limits. 

In 1891 a new intermediate court was created—the 
Circuit Court of Appeals, one to each circuit, and the 
circuit judges were ultimately increased so as to give 
three or more circuit judges for each court of appeals, 
except that of the Fourth Circuit, where there are only 
two. .The new bill proposes to give that circuit an 
additional judge. In the Act of 1891 appeals were 
allowed: ‘from the courts of first instance to the 
circuit court of appeals, and, speaking generally, the 
judgments of the new court in cases depending on 
diverse citizenship, patent cases, admiralty cases and 
criminal cases were made final. This radical change 
became necessary because of the arrears in the Su- 


preme Court, which put the court three years behind 
the disposition of its cases. The new system worked 
a great reform, and the court was able to catch up and 
keep up with its business until within recent years. 
Now there is an interval of 15 months between the 
filing of a case in the court and its hearing. To be 
exact, I had the clerk give me the time taken between 
the filing of the transcript and the hearing of the last 
ten cases on the regular docket heard in the Supreme 
Court, and the average interval was 14 months and 16 
days. This is due not alone to the number of cases 
filed, but also to the fact that with the increasing num- 
ber of cases in which emergent public interest demands 
that a speedy disposition be had, many cases are taken 
out of their order and are advanced. Much of the time 
of the court is consumed in the hearing of such cases 
and the regular docket is delayed. 

The members of the Supreme Court have become 
sO anxious to avoid another congestion like that of the 
decade before 1891, that they have deemed it proper 
themselves to prepare a new bill amending the juris- 
diction of the Supreme Court and to urge its passage. 
A committee was appointed some two years ago of 
the court, and this year they gave great attention to 
it. The committee was composed of Mr. Justice Day, 
Mr. Justice McReynolds, and Mr. Justice Vande- 
venter, while the Chief Justice was an ex-officio mem- 
ber. The bill is now pending in both Houses of Con- 
gress. The Act of 1891 introduced into the appellate 
system a discretionary jurisdiction of the Supreme 
Court over certain classes of appeals. It proceeded on 
the theory that so far as the litigants were concerned, 
their rights were sufficiently protected by having one 
trial in a court of first instance, and one appeal to a 
court of appeal, and that an appeal to the Supreme 
Court of the United States should only be allowed in 
cases whose consideration would be in the public inter- 
est. Accordingly under existing law, appeals in diverse 
citizenship cases, in patent cases, in bankruptcy cases, 
in admiralty cases, and in criminal cases can now reach 
the Supreme Court for review only when that court 
shall, after consideration of the briefs and record, deem 
it in the public interest to grant the writ of certiorari. 
By the Act of 1916, this discretionary power of the 
court was extended and its obligatory jurisdiction re- 
duced, as to review of the state court judgments, so 
that now the only questions which can come by writ of 
error from a state court to the Supreme Court as a 
matter of right are those in which the validity of a 
state statute or authority or of a federal statute or 
authority under the Constitution has been the subject 
of consideration by the state court, and has been sus- 
tained in the former, or denied in the latter case. All 
constitutional questions arising in the federal courts, 
in the district courts or the Circuit Court of Appeals, 
subject to review at all, may under existing law be 
brought to the Supreme Court as of right. Thus there 
is a distinction between writs of review from the state 
courts and review of the subordinate federal courts. 

The new bill increases the discretionary appellate 
jurisdiction now vested in the Supreme Court so that 
no case of any kind can be taken from the Circuit 
Court of Appeals to the Supreme Court of the United 
States without application for a certiorari. Obligatory 
appeals from all other courts subordinate to the Su- 
preme Court of the United States, except from the 
federal district courts in a limited class of cases and 
from the state courts, are also abolished and only re- 
view by certiorari is provided. This includes the Court 
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of Appeals of the District of Columbia and the Court 
of Claims, as well as the Territorial courts. Direct 
appeals from the district courts to the Supreme Court 
in jurisdictional and constitutional questions are abol- 
ished and such questions are to reach the Supreme 
Court only through the Circuit Court of Appeals. 
These changes it is thought will give the Supreme 
Court such control over the business as that it can 
catch up with its docket. 


The objection urged to the bill is that it gives the 
Supreme Court too wide discretionary power in respect 
to granting appeals, and that a thorough examination 
of the cases on the applications for certiorari is impos- 
sible. 

The bill has been recommended by the members of 
the Court only after a very full consideration of the 
subject. They are convinced that it is the best and 
safest method of avoiding arrears on their docket. It 
does not need an extended and close argument upon 
the merits of a question to enable the Court to decide 
whether it is important enough in a public sense to 
justify its consideration. It is not necessary upon 
such an application for the Court to decide the issues 
which were considered below. That is not what the 
certiorari should turn on. The Court can quickly ac- 
quire knowledge of the nature of the questions in the 
case from the briefs filed. To allow an oral argument 
on such applications would be largely to defeat the ob- 
ject of the new bill. Every brief presented is carefully 
examined by each member of the Court and every case 
is discussed and voted on. I want to emphasize 
that, because I am a witness. 

The class of cases most pressed upon the court for 
the writ of certiorari is not that of the cases that in- 
volve serious constitutional questions or questions of 
public importance. The motive of the litigants gen- 
erally is merely to get another chance to have questions 
of importance to them, but not of importance to the 
public, passed upon by another court. 

The present discretionary power of the Supreme 
Court in allowing appeals in certain cases coming from 
state supreme courts and involving federal constitu- 
tional questions is very little enlarged by the new bill. 
The change in the new bill on this point was made 
rather to clarify the meaning of the existing law than to 
enlarge the court’s discretion, and if objected to may 
well be stricken out. The general power of certiorari in 
such constitutional questions was conferred in the Act 
of 1916, and has been exercised ever since. It was 
granted because Congress found that counsel were 
often astute in framing pleadings in state courts to 
create an unsubstantial issue of federal constitutional 
law and so obtain an unwarranted writ of error to the 
Supreme Court. It was, therefore, thought wise not 
to permit a writ of error as of right in any cases ex- 
cept in those in which the plaintiff in error could show 
that a state court had held a state statute valid which 
was said to be in violation of the federal Constitution, 
or a federal statute invalid for the same reason; and 
to require in all other cases of alleged violation of 
federal constitutional limitations that the Supreme 
Court should be given a preliminary opportunity on 
summary hearing to say whether the claim made pre- 
sented a real question of doubtful constitutional law, 
or was, on its face, unworthy of serious consideration 
in view of settled principles. It was thought that a 

court very familiar with such questions by constant 
application of them, could in a summary hearing sepa- 
rate wheat from the chaff and promptly end litigation, 












the continuance of which must do great injustice to the 
successful party below, and, what is more important, 
clog the docket and delay the hearing of meritorious 
causes. 


As already said, the new bill extends the certiorari 
jurisdiction of the Supreme Court to constitutional 
questions which are decided by the federal circuit 
courts of appeal. There really isn’t any reason why a 
distinction should be made between the state supreme 
courts in this regard and the Circuit Court of Appeals. 
If in two federal courts whose reason for being is to 
protect the rights of individuals against local prejudice 
in state courts, or against infraction of their federal 
constitutional rights, a complainant is defeated, surely 
it is not conferring undue power upon the Supreme 
Court, whose members are engaged daily and for years 
in the consideration of such questions and their final 
adjudication, to provide a preliminary investigation 
into their seriousness and importance before burdening 
that Court and its docket with a lengthy and formal 
hearing. The public and other litigants have rights in 
respect of frivolous and unnecessary consumption of 
the time of the Supreme Court which the use of the 
writ of certiorari seems to be the only practical method 
of preserving. 

Too many appeals impose an unfair burden on the 
poor litigant. Gentlemen, speed and dispatch in busi- 
ness are essential to do justice. 

Various methods have been adopted to limit ap- 
peals to courts of last resort. One is by imposing heavy 
costs. But that puts the privilege within the reach of 
the longer purse. Again classification by subject matter 
has been attempted, but this has not prevented clogging 
the docket with cases presenting no question of general 
interest or difficulty. In California, in Ohio, in Illinois 
and in other States, the legislature has extenced to the 
state supreme court a discretion after preliminary and 
summary examination, to grant or deny appeals. 

The failure of the Supreme Court to lay down 
definite rules for determining the cases in which certio- 
raris should be granted has called for adverse comment. 
This is unjust. Certain general rules have been laid 
down. The writ is used to secure uniformity of de- 
cision in subordinate courts of appeal and to decide 
questions of general public importance which are not 
well settled. It is said that this is vague. But the 
very postulate upon which the discretion is granted is 
that definite rules for determining the appealable cases 
have not proved satisfactory, and that it is better to let 
the Supreme Court distinguish between questions of 
real public importance and those whose decision is only 
important to the litigants. 

The members of the Court have recommended the 
new bill to Congress because they believe it to be the 
most effective way of speeding the disposition of causes 
before it and therefore speeding justice. The gain 
which the arrears have made upon the Court during 
this last year down to July 29 is represented by seventy 
cases, or twenty per cent of the whole number in ar- 
rear, and while the court will make an effort to reduce 
the arrears, the prospect is, in view of the great addi- 
tions to business in the subordinate courts, that the 
court will fall further and further behind. 

I may speak of a secondary reason why this bill 
should pass. The statutes defining the jurisdiction of 
the Supreme Court and of the circuit courts of appeal 
are not as clear as they should be. It is to 
consult a number of them in order to find what 
the law is, and I regret to say that without clarification 
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by a revision, the law as to the jurisdiction of the 
Supreme Court, and of the Circuit Courts of Appeals, is 
more or less a trap, in which counsel are sometimes 
caught. This bill removes all technical penalties for 
mistaken appellate remedies. 

Of course, amendments could be made which 
would easily cut down the work of the Supreme Court, 
if Congress wishes to adopt a different function for the 
federal courts from that which they now have. If it 
chooses to abolish the inferior federal courts or to take 
away their jurisdiction in diverse citizenship cases and 
in cases involving a federal question, as has been sug- 
gested by some, it would relieve business congestion in 
them and in the Supreme Court. The theory is ad- 
vanced that a citizen of one state now encounters no 
prejudice in the trial of cases in the state courts of an- 
other state, and that the constitutional ground for the 
diverse citizenship of federal courts has ceased to 
operate. If the time has come to cut down the subject 
matter of federal judicial jurisdiction, it simplifies 
much the question of the burden of work in the federal 
courts, but that has not been the tendency of late 
years. 1 venture to think that there may be a strong 
dissent from the view that danger of local prejudice 
in state courts against non-residents is at an end. 
Litigants from the eastern part of the country who are 
expected to invest their capital in the West or South 
will hardly concede the proposition that their interests 
as creditors will be as sure of impartial judicial con- 
sideration in a western or southern state court as in a 
federal court. The material question is not so much 
whether the justice administered is actually impartial 
and fair, as it is whether it is thought to be so by those 
who are considering the wisdom of investing their 
capital in states where that capital is needed for the 
promotion of enterprises and industrial and commer- 
cial progress. No single element—and I want to em- 
phasize this because I don’t think it is always thought of 
—no single element in our governmental system has 
done so much to secure capital for the legitimate de- 
velopment of enterprises throughout the West and 
South as the existence of federal courts there, with a 
jurisdiction to hear diverse’ citizenship cases. But of 
course the taking away of ftindamental jurisdiction 
from the federal courts is within the power of Con- 
gress, and it is not for me to discuss such a legislative 
policy. My suggestions are intended to meet the situa- 
tion as it is, and to secure some method by which civil 
litigation under existing law may be promptly and 
justly dispatched. The trial of criminal cases in the 
federal courts is not within the scope of this paper. 

A perfectly possible and important improvement 
in the practice in the federal courts ought to have 
been made long ago. It is the abolition of two 
separate courts, one of equity and one of law, in the 
consideration of civil cases. It has been preserved in 
the Federal Court, doubtless out of respect for the 
phrase “cases in law and equity” used in the descrip- 
tion of the judicial power granted to the Federal Gov- 
ernment in the Constitution of the United States. 
Many state courts years ago abolished the distinction 
and properly brought all litigation in their courts 
into one form of civil action. No right of a litigant 
to a trial by jury on any issue upon which he 
was entitled to the right of trial by jury at common 
law need be abolished by the change. This is shown by 
the every-day practice in any state court that has a code 
of civil procedure. The same thing is true with refer- 








ence to the many forms of equitable relief which were 
introduced by the Chancellor to avoid the inelasticity, 
the rigidity, inadequacy and injustice of common law 
rules and remedies. The intervention of a proceeding 
in equity to stay proceedings at common law and trans- 
fer the issues of a case to a hearing before the chancel- 
lor was effective to prevent a jury trial at common law 
long before our Constitution, and would not be any 
more so under a procedure in which the two systems of 
courts were abolished. Already under the federal code, 
there is a statutory provision which has not yet been 
much considered by the courts, by which’an equitahle 
defense may be pleaded toa suit at law. If we may go 
so far, it is a little difficult to see why the distinction 
between the two courts may not be wholly abolished, 
and the constitutional right of trial by jury retained 
unaffected. 

If the separation of equity and law for the purpose 
of administration is to be abolished in the Federal 
system, and they are to be worked out together in the 
same tribunal, then a new procedure must be adopted. 
Who shall frame it? Shall Congress do it or merely 
authorize it to be done by rules of court? Congress 
from the beginning of the government has committed 
to the Supreme Court the duty and power to make the 
rules in equity, the rules in admiralty, and the rules in 
bankruptcy. Moreover, this American Bar Associa- 
tion has for some years been pressing upon Congress 
the delegation of power to the Supreme Court to regu- 
late by rule the procedure in suits at law. There would 
seem to be no reason why, where the more difficult 
work of uniting legal and equitable remedies in one 
procedure is to be done, the Supreme Court, or at least 
a Committee of Federal Judges, should not be author- 
ized and directed to do it. Of course, the present 
statutes governing a separate administration of law and 
equity must be amended or revised by Congress and 
certain general requirements be declared, but the main 
task of reconciling the two forms of procedure can be 
best effected by rules of court. 

The same problem arose in the courts of England 
and has been most successfully solved.. By the Judi- 
cature Act of 1873, Parliament vested in one tribunal, 
the Supreme Court of Judicature, the administration of 
law and equity in every cause coming before it. This 
court was made up of the Court of Appeal and of 
the High Court of Justice. By subsequent acts the 
divisions of the High Court were reduced to three: 
(1) the King’s Bench, (2) Equity, and (3) Probate, 
Divorce and Admiralty, as they now’are. They are 
all merely parts of the same High Court, but for 
convenience the suits are brought in those divisions 
respectively corresponding to the remedies sought. 
If it happens that what would have been equitable 
relief is sought in the King’s Bench, it may be 
granted there, but it is more likely to be assigned to 
the Equity Division, and vice versa. Judges familiar 
with the equity practice are appointed to the Equity 
Division, and those familiar with the law side of the 
practice are sent to the King’s Bench. Then there has 
grown up a separate branch of the High Court in 
which only commercial cases are heard, and to that 
court judges familiar with the law merchant and com- 
mercial contracts and customs are assigned and the 
cases are heard and decided with remarkable dispatch. 
They are, perhaps, agreed cases, but they are submitted 
and disposed of, most important cases, within 40 days. 
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There is the same division of the practice among the 
barristers under the influence of the older separation of 
law and equity administration. The courts cf the High 
Court are, however, now all one court, with full power 
to give any kind of relief the nature of the case re- 
quires. Parliament gave to a committee of the judges 
and representatives of the barristers and_ solicitors, 
power to recommend rules of practice for this new 
system. The present procedure is the result of rules 
adopted in 1883, amended from time to time by the 
same authority, as the experience with the existing 
rules showed the necessity. The rules and amendments 
are reported to Parliament for its rejection or amend- 
ment, but until that is forthcoming, they control the 
procedure. 

It was my good fortune during three weeks of 
this summer to be able to attend the hearings of all the 
various branches of the courts of England. I have 
heard it questioned whether, in view of the report that 
was given in this country as to my activities in Lon- 
don that were not exactly judicial or professional, 
it was possible for me to absorb any knowledge with 
reference to the practice in the English courts. I think 
Lord Shaw has lent a little support to that view by 
certain remarks that I have heard him make. I am not 
disposed to say that in an ordinary case such evidence 
would not be convincing. But to men who have at- 
tended the meetings of the American Bar Association, 
and know what a single individual of digestive experi- 
ence can do in the matter of functions for a week, a 
great deal will seem possible in three weeks. 

I may stop to say that I am deeply grateful for the 
reception which was given me as Chief Justice by the 
Bench and the Bar of England, and for the truly 
brotherly spirit which they manifested. Of course, one 
cannot separate himself from the personal in such a 
manifestation. He knows it is not really personal, but 
representative, but he thanks God that*he happens to 
be the personal representative to receive it. They 
opened their arms. Everything that they could do they 
did. It showed to me what I have always thought to 
be the case, that one of the strongest bonds between 
this country and Britain is the bond between profes- 
sional men of the law and the judges who have to do 
with the administration of justice in both countries. 

In connection with this general subject, the treas- 
urer of the Association, Mr. Wadhams, has asked me 
to read a letter, which I am sure you will be glad to 
hear : 


The Royal Courts of Justice, London, July 21, 1922. 

At the suggestion of Viscount Cave, who enjoyed ‘the 
privilege of the hospitality of the American Bar Asso- 
ciation the year before last, and with the approval of the 
Lord Chancellor, I am writing to you, tentatively, to 
ascertain whether I might send you a formal invitation to 
the American Bar Association to hold their annual meeting 
in 1924 in London. It will be a great honor and pleasure 
to the Bar of England if this could be arranged. 

There are a number of matters, such as the time, the 
places of meeting, and facilities which would have to be 
considered, as well as minor details, but if you were to 
let me kypw that the invitation would be acceptable to 
the American Bar Association, it would be a pleasure to 
me to send you a formal invitation upon hearing from 
you. 

Perhaps at the same time you would let me kuow the 
number who would be likely to come and the time during 
which the meetings would last. These matters, however, 
I leave for further consideration, and ask yeu to let me 
know as a preliminary whether my suggestion is one that 
the American Bar Association would entertaif. 

I, feel sure that there are many of the Bénch and Bar 
here who would be glad to join in offering. a welcome to 


your Association, and who hope, as I do, that the plan Aa 
be found possible. j 
Yours very truly, 
Ernest M. Pottock. 

Sir Ernest Pollock is the Attorney-General of 
England. 

With respect to that suggestion, I may say that I 
was in attendance at the so-called Grand Night, at 
Gray’s Inn, in London. The Lord Chancellor was 
there, so also were the President of the Probate, Di- 
vorce and Admiralty Division, Sir Henry Dukes, Mr. 
Justice Darling, Sir John Simon, and a number of 
others. The question of such a visit was discussed. 
They were all strongly in favor of it. And I can assure 
you that if the Association deems it wise to accept this 
for the year 1924, those who go will never regret it or 
forget it. The Lord Chancellor, Viscount Birkenhead, 
I have been pressing to come to this country and attend 
the meeting of the American Bar Association next year. 
I am not sure how his engagements will be, but tha. 
he will be glad to come, if he can come, I know. 
Certainly the American Bar Association would be de- 
lighted to receive him, not only as the highest judicial 
officer of Great Britain, but as a man of the greatest 
ability and the greatest charm, and a man that you 
would be pleased to take into your bosom as a fellow 
judge and fellow member of the Bar. 

Now, having proved to you that I gave sufficient 
attention to the practice in the Royal Courts, I am 
going to give you my conclusions. I had looked into 
the description of the procedure which at present 
obtains in those courts as described in a very useful 
book prepared by Mr. Samuel Rosenbaum, of the 
Philadelphia Bar, entitled, “The Rule Making Author- 
ity in the English Supreme Court,” and I was permitted 
to be present and note the practical operation of the 
rules. The history of their adoption is set out in 
great detail by Mr. Rosenbaum, and I shall not detain 
you with an attempt at even a resumé of the growth 
of the system and the remarkable character of the re- 
form which was effected through the rules in the ad- 
ministration of English justice. Nor am I competent 
to do so with accuracy of detail. I can only essay a 
most general description. 

If one will read the contrast between the dreadful 
inadequacy of English Courts and the administration of 
English justice in 1837, when Victoria ascended the 
throne, and their efficiency and admirable work in 1887, 
when she celebrated her golden jubilee, as described by 
Lord Bowen, one of the great English judges, in his 
jubilee essay on the Administration of Law, he may 
well take courage as to what may be done. with our 
system in the way of bettering it. Describing the result 
of the change of procedure by Rules of Court, Lord 
Bowen used these words: 

A complete body of «rules—which possess the great 
merit of elasticity, and which (subject to the veto of 
Parliament) is altered from time to time by the judges 
to meet defects as they appéar—governs the procedure 
of the Supreme Court and all its branches. In every 
cause, whatever its character, every possible relief. can 
be given with or without pleadings, with or without a 
formal trial, with or without discovery of docuiaents 
and interrogatories, as the nature of the case prescribes 
—upon oral evidence or affidavits, as is most .con- 
venient. Every amendment can be made at all times 
and all stages in any record, pleading or proceeding, 
that is requisite Tor the purpose of deciding the real 
matter in controversy. It may be asserted without fear 
of contradiction that it is not possible in the year 1887 
for an honest litigant in Her Majesty’s Supreme Court 
to be defeated by any mere. technicality, any slip, any 
mistaken step in his litigation. The expenses of the law 
ate still too heavy, and have not diminished pari passu 
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with other abuses. But law has ceased to be a scientific 
game that may be won or lost by playing some particu- 
lar move. 

The justness of this summary is thus upheld by 
that great jurist, Mr. Dicey: 

Any critic who dispassionately weighs these sen- 
tences, notes their full meaning, and remembers that 
they are even more true in 1905 than in 1887, will par- 
tially understand the immensity of the achievement 
performed by Bentham and his school in the amend- 
ment of procedure—that is, in giving reality to the le- 
gal rights of individuals. 

The means by which this reform was accomplished 
and the avowed object of the framers of the rules was 
to effect “a change in procedure which would enable 
the Court at an early stage of the litigation to obtain 
control over the suit and exercise a close supervision 
over the proceedings in the action.” Thus could 
dilatory steps be eliminated, unnecessary discovery pre- 
vented, needed discovery promptly had, and the decks 
quickly cleared for the real nub of the case to be tried. 
It was first proposed to discard pleadings, but this 
was abandoned. Suit is begun by service of a writ of 
summons. Shortly after the appearance of the defend- 
ant, a summons for directions is issued to him, at the 
instance of the plaintiff, requiring him to appear before 
a Master or Judge to settle the future proceedings in 
the cause. In the King’s Bench this work is done by 
Masters. In equity and commercial cases, it is usually 
done by the judge to whom the case is assigned. The 
master or judge makes an order as to the manner in 
which the case shall be carried on and tried. In cases 
in which the original writ is endorsed with notice that 
the claim is for a fixed sum as upon a contract, a sale 
of goods, a note or otherwise, and the plaintiff files an 
affidavit that there is no defense, the Master may under 
Rule 14, require the defendant to file an affidavit show- 
ing that he has a good defense and specifying it before 
he may file answer. If he files no such affidavit, sum- 
mary judgment goes against him. In other cases, the 
master or judge makes an order, fixing time for plead- 
ings and kind of trial, and no step is thereafter taken 
without application to the master or judge, so that the 
latter supervises all discovery sought, decides what is 
proper, and requires the parties “to lay their cards face 
up upon the table” and the real issue of fact and law is 
promptly made ready for the trial. 

I sat with Sir Willes Chitty, the learned and most 
effective Head Master of the King’s Bench, and saw 
the solicitors and sometimes the barristers, come before 
him to shape up the issues, the pleadings and the direc- 
tions for trial. He knocked the heads of the parties 
together so that a clear issue between them was quickly 
reached. 

Demurrers are abolished. An objection in point 
of law may be made either before, at or after the trial 
of the facts. Particulars in pleading may be had by a 
mere letter of inquiry from the solicitor of one party 
to the other, and any refusal is at once submitted to 
the master or judge. Should either party object to 
the orders of a master, the question can be at once 
referred to the judge who is to try the cause and 
passed on. The pleadings are very simple. They are a 
statement of claim and an answer. Great freedom is 
allowed as to joinder of actions and parties and in 
respect to set-offs and counterclaims. The pleadings 
are prepared on printed forms for use according to 
the rules, with details written into the paragraphs. The 
nature of the claim is stated in a very brief way. A 
blank paragraph is left in the form for particulars as 
to the main facts and for references to documents re- 





lied on. The main facts and the documents upon which 
each side relies to establish its case or defense are thus 
brought out before trial, and all in a very short time. 
Admissions of important facts are elicited by each side 
from the other to save formal proof and its expense, on 
penalty of costs for refusal if the fact proves to be 
uncontested. 

The effect of the administration of justice under 
these rules can be shown in some degree by reference 
to the judicial statistics of England and Wales for 1919 
in the disposition of cases in the High Court of Justice, 
King’s Bench Division. The summonses issued in the 
King’s Bench Division in a year amounted to 43,140. 
In 14,244 cases, judgments were entered for the plain- 
tiff. In 386 cases, judgments were entered for the de- 
fendant. In 526 cases other judgments were entered 
than either for the plaintiff or the defendant, making a 
total of 15,136 judgments entered in the suits brought. 
This would leave undisposed of about 28,000 writs of 
summons issued. This sum represents the suits 
brought which were abandoned or which resulted in 
satistaction of the claim without further proceeding 
beyond the issuing of the summons. Of the judgments 
rendered, over 9,000 were entered in default of appear- 
ance of the defendant ; 756 by default other than in de- 
fault of appearance; 2,684 judgments were entered 
as summary judgments under Order 14, because the 
defendant would not make the necessary affidavit to 
justify his securing leave to answer. One hundred and 
forty-one judgments were rendered after trial with a 
jury. Eight hundred and thirty-six judgments were 
rendered after trial without a jury. Thirty-five were 
rendered on the report of the official referee. Of the 
judgments for defendants, 55 were rendered after trial 
with a jury, and 309 after trial without a jury. This 
shows how thoroughly the preliminary steps to the pre- 
paring of the issue winnow out the cases and dispose 
of them without further clogging of the docket. 

The speed with which this system disposes of the 
business was testified to by the New York State Law’s 
Delays Commission twenty years ago. It reported to the 
Governor of that state in 1903 that 23 judges of the 
High Court of Judicature in England actually tried 
twice the number of cases in a year that 41 judges in 
New York City tried in the same time, and that the 
difference was due to the operation of summons for 
directions and the summons for summary judgment. 
The report was approved by the Association of the Bar 
of the City of New York, Judge Dillon then being 
chairman of the Judiciary Committee of that body. It 
was sought to introduce this reform for New York 
City by act of the Legislature providing for fifteen 
Masters, but it is said to have been beaten by the in- 
fluence of those who did not wish to abolish the referee 
patronage in the New York courts. 

The English system is adapted to the conditions 
prevailing in that country and has been built up on the 
traditions of the Bench and Bar, which do not have the 
same force here. Moreover, it is much more ap- 
plicable to the disposition of the litigation of a great 
city like New York, Chicago or Philadelphia, as the 
New York Commission found it to be, than to our 
Federal Courts of first instance. In the first place, the 
territorial jurisdiction in England is a compact one, 
embracing only England and Wales, and in which 
there are nearly 500 county courts, disposing, under 
the simplest procedure, of much of the business involv- 
ing less than £100 in law cases and £500 in equity 
cases. The branches of the High Court of Judicature 
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to which these rules of procedure apply are cen- 
tered in London, the judges live there, and while 
the assizes are held at various towns in England and 
in Wales, access to London is easy, and the natural 
result is that the important cases are generally either 
brought in London or ultimately reach there for their 
disposition. The division of the profession into bar- 
risters and solicitors, and the small number of the 
active members of the Bar, as compared with our own, 
make it easy to form an atmosphere of accommodation 
on the part of counsel toward the court and toward 
one another, which could hardly exist in the adminis- 
tration of justice in a federal court covering all or half 
a state, and involving litigation in which the counsel 
who appear are engaged in that court in only a small 
part of their practice. The English barristers only 
know their clients through the briefs of the cases which 
are handed them to enable to conduct the cause in 
court. They present the case in an impersonal way. 
heir fees are fixed in advance and are not contingent. 
These circumstances render much less common efforts 
at delay and the use of legal procedure to prevent the 
prompt rendition of justice. More than this, the sys- 
tem of costs in the English courts, in which the de- 
feated party is made to pay the expenses of the other 
side, including solicitors’ and reasonable barristers’ 
compensation, restrains counsel by the fear of penalties 
always imposed for useless proceedings. 

The costs in English courts would seem to be too 
heavy. Lord Bowen speaks of that as a needed reform. 
I am sure that we never could be induced to adopt the 
division of the profession into barristers and solicitors, 
or the English system of costs. 

But these differences should not prevent our using 
a great deal of what has proved effective in the Eng- 
lish practice to simplify procedure and speed justice 
in our federal courts. The English precedent certainly 
demonstrates the advantage of having the procedure by 
rules of court, framed by those most familiar with the 
actual practice and its operation and most acute to 
eliminate its abuses and defects. 

What I would suggest is that Congress provide for 
a commission, to be appointed by the President, of two 
Supreme Court Justices, two Circuit Judges, two Dis- 
trict Judges, and three lawyers of prominence and 
capacity to prepare and recommend to Congress amend- 
ments to the present statutes of practice and the judicial 
code, authorizing a unit administration of law and 
equity in one form of civil action. The Act should pro- 
vide for a permanent commission similarly created, with 
power to prepare a system of rules of procedure for 
adoption by the Supreme Court. Power to amend from 
time to time should also be given. The rules and 
their amendments, after approval by the court, should 
be submitted to Congress for its action, but should be- 
come effective in six months, if Congress takes no 
action. In this way the procedure would be framed by 
those most familiar with it and by those whose duty it 
is to enforce it. The advantage of experiment in the 
laboratory of the courts would furnish valuable sug- 
gestions for bettering the system. The important 
feature of such a system is that needed action by the 

commission and the court will be promptly taken and 
the necessary delay in a Congress crowded with busi- 
ness may be avoided. 

The reforms that I have been advocating involve 
some increase in the power of the Judges of the Courts, 
either in the matter of the assignment of judges, in 
the matter of the enlargement of the certiorari power 


or in the adoption of more comprehensive rules of pro- 
cedure. I am well aware that they will be opposed 
solely on this ground, and that the objection is likely to 
win support because of this. It is said that judges are 
prone to amplify their powers,—that this is human 
nature, and therefore the conclusion is that their 
powers ought not to be amplified, however much good 
this may accomplish in the end. The answer to this 
is that if the power is abused, it is completely within the 
discretion—indeed within the duty—of the legislature 
to take it away or modify it. 

Dependence upon action of Congress to effect re- 
form to remove delays and to bring about speed in the 
administration of justice has not brought the best re- 
sults, and some different mode should be tried. The 
failures of justice in this country, especially in the 
state courts, have been more largely due to the with- 
holding of power from judges over proceedings before 
them than to any other cause; and yet judges have to 
bear the brunt of the criticism which is so general as 
to the results of present court action. The judges 
should be given the power commensurate with their 
responsibility. Their capacity to reform matters should 
be tried to see whether better results may not be at- 
tained. Federal Judges doubtless have their faults, but 
they are not chiefly responsible for the present defects 
in the administration of justice in the Federal Courts. 
let Congress give them an opportunity to show what 
can be done by vesting in them sufficient discretion for 
the purpose. 





INVOCATION 
(From the Atlantic Monthly) 


THOU whose equal purpose runs 
In drops of rain or streams of suns, 
And with a soft compulsion rolls 
The green earth on her snowy poles ; 
O THOU who keepest in thy ken 
The times of flowers, the dooms of men, 
Stretch out a mighty wing above— 
Be tender to the land we love! 


If all the huddlers from the storm 

Have found her hearthstone wide and warm; 
If she has made men free and glad, 

Sharing, with all, the good she had ; 

If she has blown the very dust 

From her bright balance to be just, 

Oh, spread a mighty wing above— 

Be tender to the land we love! 


When in the dark eternal tower 
The star-clock strikes her trial hour, 
And for her help no more avail 
Her sea-blue shield, her mountain mail, 
But sweeping wide, from Gulf to Lakes, 
The battle on her forehead breaks, 
Throw THOU a thunderous wing above— 
The lightning for the land we love! 
WENDELL PHILLIPS STAFFORD 
Assoc. Justice Supreme Court 
of the District of Columbia. 
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Legal Aspects of Foreign Trade 


Notes Based on Activities of Division of Com- 
mercial Laws, Department of Commerce, 
Relative to International Business 
Relations 


NEW section on Insurance Laws in foreign 
A countries has been organized in the Division of 

Commercial Laws, and at a luncheon, held in 
the Lawyers’ Club, New York, on September 29, 1922, 
a committee was organized to co-operate with the new 
section, and to give it the benefit of technical guidance 
and advice. The Committee is composed of the fol- 
lowing gentlemen: 

Chairman J. McMillan Hamilton, of Hamilton & 
Wade, Inc., Insurance advisers ; 

Mr. Hendon Chubb, of Chubb & Son, marine in- 
surance expert; 

Mr. Eugene Hord, Vice-President Maryland Cas- 
ualty Co. ; 

Mr. T. B. Dunham, attorney to the Association 
of Life Insurance Presidents ; 

Mr. Wilbert Ward, of the National City Bank, 
Chairman of the Trade Acceptance Committee of the 
American Bankers Association ; 

Mr. S. A. Coykendall, insurance adviser, Irving 
National Bank ; 

Mr. H. A. Smith, President of the National Fire 
Insurance Company, Director American Foreign In- 
surance Association ; 

Mr. E. A. St. John, First Vice-President National 
Surety Company ; 

Dr. S. S. Huebner, Insurance Adviser to the U. S. 
Shipping Board and to the Congressional Committee 
on Merchant Marine and Fisheries. 

The new section is preparing a world-wide ques- 
tionnaire on insurance laws, and the various groups 
represented in the committees will provide as a nucleus 
material so far accumulated in this rather new field. 
The Insurance Section will serve not only insurance 
companies and underwriters, but will also attempt to 
educate insurance users to the meaning of insurance as 
it enters into various phases of foreign trade. Many 
American corporations own buildings abroad and 
should know the attitude of local laws to insurance 
policies placed with foreign companies not registered 
in the country in question. Brazil, for instance, im- 
poses very heavy penalties upon such transactions. 

Members of the Bar specializing in insurance are 
invited to apply for addition to the mailing list of the 
new section. 

Hearings were held at the U. S. Shipping Board’s 
headquarters, September 20 and 21, on the subject of 
the new rules for carriage of goods by sea, being a 
somewhat amended version of The Hague Rules, 1921. 
These Rules define the liability of cargo carriers for 
loss of and damage to goods which they transport by 
sea. As originally promulgated by the International 
Maritime Committee, it was hoped that they would be 
accepted by common consent and thus obviate legisla- 
tion. Violent opposition, however, developed, both in 
the United Kingdom and in the United States. The 
new Rules were admitted to be an improvement from 
the shipper’s point of view in increasing the cargo 
carrier’s liability to 100 pounds sterling per package, 
but in other respects failed to satisfy the clamor of 


bulk cargo shippers, and in the United States par- 
ticularly of the meat packers. The amended rules seem, 
however, to have satisfied many of the opponents. The 
King of the Belgians called an international conference 
to meet in Brussels on October 17, and the President 
appointed Mr. Norman B. Beecher, Admiralty Counsel 
of the U. S. Shipping Board, and Judge Charles M. 
Hough, President of the Maritime Law Association of 
New York, to represent the United States at this con- 
ference. The question of securing international accord 
in the definition of the liability of cargo carriers will 
be one of the principal problems taken up. On October 
9 the International Maritime Committee will hold a 
meeting in London, and it is believed that the American 
delegates to the Brussels Conference will attend. The 
Commercial Attachés, Towers of London and Cross 
of Brussels, have been instructed by cable to attend 
the two delegates in an advisory capacity and to report 
the proceedings. It is hoped that the two delegates will 
bring back a report which may be used in framing 
amendments to the Harter Act, which may further in- 
terpret and more clearly define the liability of cargo 
carriers, without jeopardizing the measure of pro- 
tection afforded both to carriers and to shippers in this 
fine piece of legislation which has been copied in 
several foreign countries. Shippers, underwriters and 
bankers will be glad to see as the result of these efforts 
a bill of lading at once clear, equitable and uniform. 


The indorsement by the American Bar Associa- 
tion at its convention in San Francisco of the draft of 
a Federal Arbitration Bill, and of a proposed treaty 
clause to make agreements to arbitrate between Ameri- 
can and foreign contracting parties valid and enforcible 
has created much interest in the business world. 
Articles in Commerce Reports in this connection have 
been eagerly read, and the monograph on Arbitration 
Laws of the World, now in preparation, is looked for 
with eagerness. Members of the Bar are urged to 
place their name on the mailing list for this work 
which should be ready toward the end of the year. 
The monograph will be based upon replies to a ques- 
tionnaire sent throughout the world. 


Replies are beginning to come in in response to 
a world-wide questionnaire on powers of attorney in 
foreign countries. Specimens of powers of attorney 
as well as quotations from civil and commercial codes 
bearing upon the question are being received from 
many countries, and “Powers of Attorney in Foreign 
Countries,” will be the title of a monograph to be 
issued by the Division of Commercial Laws about the 
first of the year. Members of the Bar may have their 
names put on the mailing list for this publication. 


The attention of the members of the Bar is called 
to the service of the Division of Commercial Laws in 
furnishing names of reliable jurists in foreign countries 
who have been specially investigated for their fitness 
to represent American interests and for other special 
qualifications. Several commendatory letters have been 
received from American law firms which have been 
satisfactorily served by foreign barristers and solicitors 
recommended by the Division of Commercial Laws. In 
most instances several names are supplied, with a con- 
fidential sketch of the foreign jurist’s type of practice, 
experience and American affiliations. This service is 
not rendered for secondary distribution, in other words 
to publishers of law lists or directories, as its value 
consists largely of confidential information bearing on 
specific needs of the inquirer. 
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PROCEDURE IN ENGLISH HIGH COURT OF JUSTICE 
AND OBSTACLES TO ADOPTION HERE 





Unfamiliarity of Bar with System, Its Revolution in Strategy and Tactics of Present Genera- 
tion of Lawyers, Diametrically Opposite Views in Two Countries as to Costs, 


and Lack of Machinery Here to Carry System Into Effect, 


Must Be Taken Into Acount 





By Hon. WILLIAM CALEB LoRING 


Formerly Justice Massachusetts Supreme Judicial Court 


HIEF JUSTICE TAFT has pronounced in favor 
of adopting in the United States the procedure 
in civil actions which obtains in the English High 

Court of Justice. 

Everybody agrees that the administration of jus- 
tice in the courts of the United States (both Federal 
and State) is bad so far at least as procedure in civil 
cases is concerned. Further everybody will agree or 
ought to agree with the Chief Justice in thinking that 
the procedure of the English High Court ought to be 
adopted. 

But there are obstacles in the way of adopting it. 
And these obstacles are not negligible. 

The first obstacle consists in the fact that most 
members of the bar do not know what that procedure 
is and in the further fact that it will not be adopted 
until the bar is convinced that it ought to be adopted 
and declares as a whole or by a large majority that 
they are in favor of it. It cannot be adopted certainly 
as a whole without legislation and until the bar declares 
in favor of it neither Congress nor the State Legisla- 
ture will provide for its adoption. 

‘I propose in the first instance to make a short and 
very general statement of what the English procedure’ 
consists in. 

Doubtless many of the readers of the JouRNAL 
know more about the matter than I do. To them my 
statement will seem inadequate. But more members 
of the bar know little or nothing about this procedure 
and it is to them that I now address myself. It seems 
to be wiser at this juncture to make a statement which 
will bring out the salient characteristics of the pro- 
cedure and to steer clear of anything in the nature of 
details. 

Soon after the beginning of an action, whether it 
be on the law or on the chancery side of the court. 
the plaintiff takes out a summons for directions.’ 
Thereupon the case is assigned to one of the masters of 
the Supreme Court. From the time that this order of 
assignment is taken out, up to the trial, the action is 
under the direction of the master in question. No step 
of any kind can be taken in the cause without an order 
made by him. It is for him to decide whether the case 


1, The best single book upon the subject is Rosenbaum’s Rule 
Making Authority in the English Supreme Court. I have used Mr. 
Rosenbaum's book in writing this article more than any other single 
work and am greatly indebted to him. 

2. The omnibus summons for directions was invented by Lord 
Bowen. The Lord Chancellor’s Legal Procedure Committee reported 
in favor of it in October, 1881. It was adopted by the Rules Com- 
mittee and went into effect in October, 1883. Originally the plaintiff 
had a right to apply or not to apply for a summons for directions, and 
originally it was confined to actions on the law side of the Court. But 
by rule of the Supreme Court made in May, 1897, it was extended to 


actions on the chancery side of the court and was made compulsory in 
all cases. 
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is to be heard with or without pleadings and if he 
decides that it is a case in which there ought to be 
pleadings he settles the time in which the pleadings are 
to be delivered*. So of discovery, and every and all 
matters which are dealt with in the United States by 
interlocutory orders and in the motion sessions of our 
courts. 

Upon the taking out of the summons for directions 
the parties attend by their solicitors before the master 
in question and by means of questions put to the solici- 
tors and the answers made by them (without going into 
evidence) the master ascertains what the facts are on 
which the parties are really at issue. In this connection 
either party by motion may call upon the other to admit 
a fact set forth in his motion. Thereupon the party 
called upon must elect to admit the fact or pay the 
cost of its being proved at the trial, if he had no rea- 
sonable ground for contesting it. It is assumed and 
the master proceeds on the basis that each party is 
entitled to full discovery. But neither party is entitled 
to any discovery until the master makes an order grant- 
ing it to him and setting forth the discovery to which 
he is entitled and when it shall be given. Before an 
order for discovery is made the master takes into ac- 
count any offer by the other side to give particulars, 
make admissions or produce documents. 

There are other matters in which the modern 
English procedure differs from that which obtains in 
our courts. But the two great outstanding character- 
istics of the English procedure are: (1) that as soon 
as may be after an action is begun the court takes and 
keeps control of the litigation until it is ended ; in piace 
of leaving it to the parties to inform the court what 
the issues between them are or purport to be (through 
such pleadings as they may choose to file) the court by 
means of the informal and summary proceedings just 
described finds out and tells the parties what the issues 
of fact are to which the trial is to be confined ; and (2) 
all these preliminary matters are dealt with informally 
and summarily by an officer of the court. In this way 
the time of the judges is devoted entirely to the trial 
of causes when they have been put in shape for trial*. 

The result of having the court tell the parties what 
the issues are in place of letting the parties tell that to 
the court or rather letting the court find out what they 


8. The time ordinarily allowed for pleadings is 14 days for the 
plaintiff's statement of claim and 10 days for the answer or defense 
as it is there termed 

4. The extent to which the time of the judges is saved under the 
English procedure may be measured to some extent by the fact that 
there are nominally twenty-six but really twenty-five judges of the 
Chancery and King’s Bench Division of the High Court of Justice (the 
Lord Chancellor is the presiding judge of the Chancery division but he 
never sits), and there are nine masters in addition to the masters who 
are attached to the Supreme Court Taxing Office. 
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really are as the trial proceeds, is a trial from 
start to finish on the real issues on which the con- 
troversy between the parties actually depends. Not only 
are all trials greatly shortened by this procedure, but 
the parties come to realize in the course of the pre- 
liminary proceedings before the master what the weak- 
ness of their own case is and (to some extent at least ) 
what the strength of their opponent’s case is and so are 
put in the way of making a compromise. 

The second obstacle which will have to be met 
and surmounted, when the bar as a whole understands 
the modern English procedure in civil cases, is that 
they will be slow to favor its adoption. Its adoption 
means a revolution in the stratagem and tactics which 
lawyers of the present generation have been brought 
up to use in framing, conducting and trying cases in 
court. The system which lawyers of today have been 
practising since they were admitted to the bar is alto- 
gether different if not quite the contradictory of the 
modern English system. For example it is permitted 
under our practise, to call upon the other party to prove 
a fact not really in dispute on the chance that the other 
party may fail to prove it or that in proving it he will 
not prove it for all that it is worth, or because in the 
course of his opponent’s proof of this fact (not really 
in dispute) he may get in evidence some ultimate or 
evidentiary fact that will help him with the jury. Again 
I am inclined to think that lawyers retained to defend 
fraudulent claims will feel that they can do so better 
under our system than under the English procedure. 

Under the modern English procedure the present 
system of stratagem in framing a case in court up to 
the time the trial begins and of the tactics used in the 
trial itself, will have to be thrown aside and a new and 
more straightforward system of stratagem and tactics 
will have to be worked out. No lawyer who has been 
trained in the practise of today wants to throw away 
what he has learned and begin anew in working out 
and learning a new system of stratagem and tactics to 
be employed in conducting, framing and trying a case 
in court. 

When an individual lawyer 1s trying a case for a 
client he cannot take these considerations into account 
and perform in full the duty he owes his client. The 
fault is in the system, not in the individual lawyer. But 
when the present system is called in question, it is for 
the bar as a whole to take the matter up, give it due 
consideration and do what can be done to change it if it 
ought to be changed to secure due administration of 
justice. 

Of course I do not mean that the bar can bring 
about this change without action by Congress and the 
Legislatures of the several States. What I do mean is 
that no change will be made by Congress or the State 
Legislatures until the bar as a whole takes the position 
upon mature consideration that the change ought to be 
made. 

I have yet to find any one lawyer or one layman 
who, after giving due consideration to the matter, is 
satisfied with the present procedure of our courts in 
civil cases. And I venture to assert that no change 
can be made in it until the bar as a whole is convinced 
that a change ought to be made and puts itself on record 
as being in favor of making it. 

If no change is made in the present procedure in 
civil cases, the failure to improve the administration oi 


justice in that respect will be laid, and rightly laid, at 
the door of the bar. 

The third obstacle in the way of our adopting the 
English procedure in the preliminary conduct and in 
the trial of cases in court consists in the fact that 
diametrically opposite views obtain in the two countries 
as to costs. 

The administration of justice in England pro- 
ceeds upon the basis that the successful party is en- 
titled to have his reasonable lawyer’s bill paid by the 
party who turns out to have been wrong. In the 
United States on the other hand the costs which the 
law requires the unsuccessful party to pay are negli- 
gible’. The theory as to costs which prevails in the 
United States comes from the notion that in this way 
justice is kept from being made expensive. I do not 
stop to show that the reverse is the fact. 

The efficacy of the modern English procedure is 
to some extent dependent upon the fear of having to 
pay the cost of an issue which the unsuccessful party 
ought not to have insisted upon at trial. It seems to 
me that without revising the whole system of costs 
which obtains with us, the Legislature might provide 
for the payment of the reasonable expense of proving 
an issue, which the unsuccessful party had no reason- 
able ground for calling upon the other party to prove. 
The whole matter could be dealt with by certificate of 
the judge who tried the case, the details after the judge 
had certified that the particular issue ought not to have 
been contested, being passed upon in the first instance 
by the clerk of the court or by officers who have the 
powers of the masters of the English Supreme Court 
if we have them. 

The fourth obstacle in the way of adopting here 
the procedure which obtains in the English High Court 
of Justice is the lack of machinery to carry it into 
effect. When this procedure was first adopted in Eng- 
land in 1883 it was confined to actions on the law side 
of the court. There were then fifteen masters attached 
to the Queen’s Bench Division. The office of master 
had been created in 1837 (some forty odd years be- 
fore) by St. 7 WIV & 1 Vict. c. 30. That act 
abolished some thirty-eight officers who performed 
clerical duties and who were attached to the three 
Superior Courts of Common Law. It created in 
their place five masters for each of these three courts. 
Their duties at that time were in substance the duties 
performed by our clerk of courts including the taxa- 
tion of costs. Thirty years later by St. 30 & 31 Vict. 
c. 68 these masters were given all the powers of “a 
Judge of said Courts sitting at chambers . . . except 
in respect to matters relating to the Liberty of the 
Subject.” These masters were continued under the 
Judicature Acts as masters of the Queen’s Bench, Com- 
mon Pleas and Exchequer Divisions of the High 
Court, and when in 1881 these three divisions were 
merged and became the Queen’s Bench Division the 
Masters were continued as officers of the new Queen’s 
Bench Division. 

From what has been said it is apparent that speak- 
ing generally the masters, in addition to being head 
clerks, act as deputy judges with authority to dispose of 
matters which are disposed of by the judges of our 
courts in motion sessions. So far as I know there is 


5. Some forty odd years ago I told an English judge what the 
costs were which could be recovered in our courts, and his answer was: 
“I cannot believe it. I cannot believe that in any civilized country, 
a man who is tortiously run down in the highway, can recover his 
doctor’s bill, but that he cannot recover his lawyer's bill.” 
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no jurisdiction in the United States where there are 
judicial officers who have the powers of the masters 
of the English Supreme Court. 

It would not be giving the system a fair trial to 
put upon the judges of our courts the preliminary 
matters confided in England to the masters of the 
Supreme Court. On the other hand it would hardly be 
thought wise to create a large number of judicial offi- 
cers with the powers of the masters of the English 
Supreme Court before the system had been tried out. 
In Massachusetts the difficulty is increased by the Con- 
stitutional provision that “all judicial officers 
shall hold their offices during good behavior excepting 
such concerning whom there is different provision made 
in this Constitution.” The system might be given a 
trial by providing in the rule sending a case in equity 
to a special master for trial of the facts (or to an 
officer corresponding to a special master in Massa- 
chusetts) a provision that he should proceed in the 
cause before trial as a master proceeds in the English 
High Court under a summons for directions. I assume 
that this could not be done even in part without legis- 
lation. If legislation is had full authority should be 
given to deal with discovery and all other interlocutory 
matters which have to be dealt with before the trial 
begins. 

If this tentative adoption of the English procedure 
were authorized, the desirability of the practice could 
be tried out and the bar be gradually made familiar with 
it before the changes necessary to its adoption as a 






whole were taken on, for that includes the appointment 
of a large number of officers with the powers of the 
masters of the English Supreme Court. 

In 1912 an attempt was made in New Jersey to 
adopt the English system of procedure in civil cases. 
The Practice Act of 1912 (Compiled Sts. N. J. First 
Supp. p. 1206) authorized the court in such cases as 
it might fix to require any or all motions preliminary 
to trial to be heard and determined by commissioners 
appointed by the court. Under this statute the court 
adopted rules allowing the parties or one of them at 
their option to proceed before a commissioner in effect 
as the parties proceed in England before one of the 
masters of the Supreme Court. See Rules 92-96 (Com- 
piled Sts. N. J. First Supp. pp. 1219-1220). But the 
circumstances under which the attempt was made in 
New Jersey were not propitious. I am informed that 
the judges appointed themselves commissioners and 
that practically no use has been made in New Jersey 
of the right to pursue the procedure of the English 
High Court. Under the statute and the rules of the 
court adopted in New Jersey it was optional with the 
parties to proceed under the new or the former system 
of procedure and in practically all cases the parties 
elected to proceed under the old system. It is true 
that from 1883 to 1897 that was the situation in Eng- 
land. But during the years when it was optional in 
England the enthusiasm which brought in and carried 
through the Judicature Acts of 1873 and 1875 had not 
died out. 
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Let thy bright beams disperse the gloom of sin, 

Our nature all shall feel eternal days 

In fellowship with Thee, transforming day 

To souls erewhile unclean, now pure within. 
Anthem. 


Priiadie Tex with a note from a Bencher of the 


Amen. 


Middle Temple directed “To the Vergers of the 

Temple Church,” at 11 a. m., this Sunday morning, 
you present it, at the nave, to the gentleman in a gown 
who meets you there. After but a glance at the paper, 
he politely escorts you to a pew located in that portion 
of the church assigned to the membership of the 
Middle Temple, the northerly side; and then makes 
you comfortable. The congregation gathers quickly, 
consisting principally, you imagine, of Barristers and 
their families, with here and there a guest like your- 
self. 

In a little while, from the organ loft, very softly 
at first, and then with a stronger note, comes the 
sacred melody of some dead artist, who once had 
music in his soul. Without processional hymn, the 
membership of the choir, some twenty-four in all, 
men and boys, come from the left and take their proper 
places, twelve of them immediately beneath the organ, 
and twelve on the other side, the two sections facing 
each other. 

Excepting the reading of the lessons of the day by 
one of the choir, the service is of music, and of music 
that seems in harmony with the ancient place, its his- 


By CorNeELius CoMEGys 


President of the Lackawanna (Penn.) Bar Association 









tory and its traditions, for the organist would seem to 
be in sympathy with it all, and the voice of the choir, 
too, is wonderfully, tenderly touching. 

The service ends, and, as the last note of the 
music seems lingering still about you, the Master of 
the Temple, for so the Rector is styled, ascends the 
pulpit, and, reverently bowing his head, says: 

Let us pray: 

For Christ's Holy Catholic Church, more especially 
for the reformed branch of it established in this Kingdom ; 
and herein for our gracious Sovereign Lord, George, by 
the Grace of God, of the United Kingdom of Great Brit- 
ain and Ireland, and of the British Dominions beyond the 
Seas, King, Defender of the Faith, over all persons, and 
in all causes, ecclesiastical as well as civil, within his 
dominions supreme; for our gracious Queen Mary, for 
Alexandra the Queen Mother, Edward Prince of Wales, 
and all the Royal Family; for the King’s most honour- 
able Privy Council, for the great Council of the Nation 
now assembled in Parliament; for all the Nobility, Judges 
and Magistrates of the Realm. 

And that there never may be wanting a due supply 
of persons well qualified to serve God, both in Church 
and State; let us pray for a blessing upon all schools and 
seminaries of sound learning and religious education, par- 
ticularly upon our Universities, to the end that all who 
shall be called to any office among us may serve truly 
and faithfully to the glory of God and to the present and 
future welfare of His people; remembering always the 
strict and solemn account which they themselves must one 
day give before the Judgment Seat of Christ. 

Let us pray also for all the Commons of the Realm, 
that they may live in the true faith and fear of God, in 
dutiful allegiance to the King. and in brotherly love and 
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Christian charity one towards another, especially for the 
Mayor, Corporation and Citizens of this loyal and ancient 
City. 

And for the sake of all, let us pray for the Clergy, 
whether Bishops, Priests or Deacons; especially for the 
Most Reverend Cosmo, by Divine Providence Archbishop 
of this Province; and the Right Reverend Thomas Banks, 
by Divine permission Bishop of this Diocese, and for the 
Clergy of this Cathedral, Mother and Parish Church, that 
they may shine like lights in the world, and advance the 
doctrines of God our Saviour in all things, and that both 
by their life and doctrine they may set forth God’s true 
and lively word, and rightly and duly administer His 
holy Sacraments. ; . 

And as we pray for future blessings, so let us praise 
His Holy Name for those we have already received ; for 
our creation, preservation and all the blessings of this 
life; but above all for the redemption of the world by our 
Lord Jesus Christ, for the means of Grace and for the 
hope of Glory. : 

Lastly, let us praise God for all His Servants de- 
parted this life in His faith and fear; beseeching Him 
to give us grace so to follow their good example, that, 
with them, we may be partakers of the Resurrection to 
life eternal. ’ 

These prayers and praises let us humbly offer up, in 
the Name and through the Mediation of Jesus Christ, 
and in words which He Himself hath taught us: 

“Our Father, which art in Heaven, Hallowed be Thy 
Name, Thy Kingdom Come, Thy will be done in earth 
as it is in Heaven, Give us this day our daily bread, And 
forgive us our trespasses, As we forgive them that tres- 
pass against us, And lead us not into temptation, But de- 
liver us from evil, For Thine is the Kingdom, the Power, 
and the Glory, For ever and ever, AMEN.” 

The “Bidding Prayer” completed, the Master 
gives out the text for the sermon: “And he saith unto 
them, follow me and I will make you fishers of men.” 

He seems to say to those in his presence that, ac- 
cording to his view, Peter had apparently caught 
enough of fish, drawing also therefrom the lesson that 
the lawyers also having acquired sufficient of this 
world’s goods, should go now, as did Peter, and be- 
come fishers of men. But of all this you may hear but 
little, for the mind is apt upon such an occasion to 
wander far afield, and perhaps you may recall the dis- 
pute which happened long years ago between the 
Middle Temple and the Inner Temple about some serv- 
ice in this old Church—how, for just settlement, and 
in a truly Christian spirit, it was referred to the de- 
cision of Jeffreys, the bloody Judge, as an arbitrator; 
how he finally decided that the dispute was over noth- 
ing of any particular moment, and arose because they 
did not know each other better; how each year there- 
after and forever, the members should dine together 
in love and good fellowship; how now that injunction 
is always faithfully observed with the anticipated re- 
sult arising from knowing each other better. And 
perhaps you wonder if upon such occasions the Bar- 
risters all drink to the memory of the man whose name 
is written in blood upon the page of history, but for 
them had been a perfect Daniel in Judgment. 

The sermon at last at an end, the benediction is 
said, and the congregation slowly disperses. Your 
friend, the one who had given you your ticket of ad- 
mission to this feast of the soul, now comes to you, 
and taking you from the Church, leads you to a quiet 
spot near the northerly side thereof, and there upon 
the ground, in front of you, your eyes fall upon a 
slab of rather rough stone, upon which, clearly 
chiselled, is this: 

Oliver Goldsmith. 
Born 10th Nov., 1728, 
Died 4th April, 1774. 

For years, the creator of the “Vicar of Wake- 

field” had lived in the Temple, and then, at the last, 


he died, to be followed to this place by weeping women 
of the poor, whom in life he had befriended. His 
monument is rather the eld Church which he some- 
times attended than the simple stone that covers his 
last resting place. 

At church, with meek and unaffected grace, 

His looks adorned the venerable place; 

Truth from his lips prevail’d with double sway, 
And fools, who came to scoff, remained to pray. 

You then go to the south side of this wonderful 
old Church of the Templars, and there you see the 
Lamb Building, on the ground floor of which you find 
the chambers once occupied by Judah P. Benjamin, 
once a member of the Confederate cabinet, and after- 
wards a world-renowned leader of the English Bar. 
Poor Benjamin! He has in the Temple where he 
labored neither a stone nor a Church for a monument, 
to mark the place of his long rest; only the common 
lot of the lawyer, however distinguished, is his—to 
live but a little while in the memory of those who 
knew him while living, and thereafter to be no longer 
in the thoughts of men. 

But now there comes a change. From these things 
that tempt a melancholy mood, you are introduced to 
another and brighter phase of Temple life. You are 
taken to the Parliament Chamber of the Masters of 
the Bench of the Middle Temple for refreshment, and 
the delights of social intercourse. There you meet 
interesting people, lawyers all, and the leaders of the 
Bar, who on this Sunday afternoon choose to forget 
for a time the serious aspects of life, and make merry. 
The dining table of polished oak, long and broad, and 
resplendent with silver and glass, old and of finest 
quality, is, of course, an attractive feature of the 
chamber ; but with even such a feast before you as is 
finally passed, you cannot fail to note the presence in 
which you are dining. On the walls hang the con- 
temporary portraits in oil of some of England’s great 
men, who once sat where you sit, and among them, 
that of Edward VII, who was once himself a Master 
of the Bench of the Middle Temple, whose guest you 
are. The occasion is entirely informal. There is a 
little wine-drinking, not much; and a fragrant cigar 
afterwards leads to jest and to the story. 





A Peppery Judge 

“There was no judge of his time with a kinder 
heart or a better head than the late Lord Esher, 
for many years Master of the Rolls; but he was 
very peppery on points. One of these points was 
the way some counsel have of citing cases so rap- 
idly that they are discussing a new case before the 
court has had time to consider the effect of the 
previous one. Once a hurried and nervous counsel 
was arguing before Lord Esher, and citing case 
after case in support of his argument so quickly 
that Lord Esher quite lost his bearings. Counsel 
always gave his references to the cases cited as 
so-and-so ‘Q. B, D.’ At length Lord Esher de- 
manded angrily, ‘What do you mean by Q. B. D.? 
Counsel replied in amazement, ‘Why, my lord, 
Queen’s Bench Division, of course.’ ‘Well, an- 
swered Lord Esher, gazing at him with indignant 
and burning eyes, ‘if you mean Queen’s Bench Divi- 
sion, why don’t you say Queen’s Bench Division? 
When counsel keeps heaving at my head every sec- 
ond this Q. B. D. and that Q. B. D. and the other 
Q. B. D., I feel inclined to say to him, U. B. D.’ ”— 
From Strahan’s “Bench and Bar of England.” 
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THE LIMITATIONS OF THE LAW 





Organized Efforts for Wider Justice in Human Relations Are Altogether Encouraging But 
There Needs to Be a Better Understanding of the Provinces of Legislative and Judi- 


cial Action in the Accomplishment of These Ends if Disappointment and 


Disaster Are to Be Avoided 





By Hon. Catvin CooLipcE 


Vice-President of the United States 


HE growing multiplicity of laws has often been 

observed. The National and State Legislatures 

pass acts, and their courts deliver opinions, which 
each year run into scores of thousands. A part of this 
is due to the increasing complexity of an advancing 
civilization. As new forces come into existence new 
relationships are created, new rights and obligations 
arise which require establishment and definition by 
legislation and decision. These are all the natural and 
inevitable consequences of the growth of great cities, 
the development of steam and electricity, the use of 
the corporation as the leading factor in the transaction 
of business, and the attendant regulation and control 
of the powers created by these new and mighty agen- 
cies. 

This has imposed a legal burden against which 
men of affairs have been wont to complain. But it is a 
burden which does not differ in its nature from the 
public requirement for security, sanitation, education, 
the maintenance of highways, or the other activities of 
government necessary to support present standards. 
It is all a part of the inescapable, burden of existence. 
It follows the stream of events. It does not attempt to 
precede it. As human experience is broadened, it 
broadens with it. It represents a growth altogether 
natural. To resist it is to resist progress. 

But there is another part of the great accumulat- 
ing body of our laws, that has been rapidly increasing 
of late, which is the result of other motives. Broadly 
speaking it is the attempt to raise the moral standard 
of society by legislation. 

The spirit of reform is altogether encouraging. 
The organized effort and insistent desire for an eq- 
uitable distribution of the rewards of industry, for a 
wider justice, for a more consistent righteousness in 
human affairs, is one of the most stimulating and hope- 
ful signs of the present era. There ought to be a 
militant public demand for progress in this direction. 
The society which is satisfied is lost. But in the accom- 
plishment of these ends there needs to be a better un- 
derstanding of the province of legislative and judicial 
action. There is danger of disappointment and disaster 
unless there be a wider comprehension of the limita- 
tions of the law. 

The attempt to regulate, control and prescribe all 
manner of conduct and social relations is very old. It 
was always the practice of primitive peoples. Such 
governments assumed jurisdiction over the action, 
property, life, and even religious convictions of their 
citizens down to the minutest detail. A large part of 
the history of free institutions is the history of the peo- 
ple struggling to emancipate themselves from all of 
this bondage. 

I do not mean by this that there has been, or can 





“Address delivered at the annual meeting of the American Bar 
Association at San Francisco, Aug. 10, 1922. 
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be, any progress in an attempt of the people to exist 
without a strong and vigorous government. That is 
the only foundation and the only support of all civiliza- 
tion. But progress has been made by the people reliev- 
ing themselves of the unwarranted and unnecessary 
impositions of government. There exists, and must al- 
ways exist, the righteous authority of the state. That 
is the sole source of the liberty of the individual, but 
it does not mean an inquisitive and officious inter- 
meddling by attempted government action in all the 
affairs of the people. There is no justification for pub- 
lic interference with purely private concerns. 

Those who founded and established the American 
Government had a very clear understanding of this 
principle. They had suffered many painful experiences 
from too much public supervision of their private af- 
fairs. The people of that period were very jealous of 
all authority. It was only the statesmanship and re- 
sourcefulness of Hamilton, aided by the great influence 
of the wisdom and character of Washington, and the 
sound reasoning of the very limited circle of their 
associates, that succeeded in proposing and adopting 
the American Constitution. It established a vital gov- 
ernment of broad powers but within distinct and pre- 
scribed limitations. Under the policy of implied powers 
adopted by the Federal Party, its authority tended to 
enlarge. But under the administration of Jefferson, 
who, by word though not so much by deed, questioned 
and resented almost all the powers of government, its 
authority tended to diminish and, but for the great 
judicial decisions of John Marshall, might have become 
very uncertain. But while there is ground for criticism 
in the belittling attitude of Jefferson towards estab- 
lished government, there is even larger ground for 
approval of his policy of preserving to the people the 
largest possible jurisdiction and authority. After all, 
ours is an experiment in self-government by the people 
themselves, and self-government cannot be reposed 
wholly in some distant capital, it has to be exercised in 
part by the people in their own homes. 

So intent were the founding fathers on establish- 
ing a constitution which was confined to the funda- 
mental principles of government that they did not turn 
aside even to deal with the great moral question of 
slavery. That they comprehended it and regarded it as 
an evil was clearly demonstrated by Lincoln in his 
Cooper Union speech when he showed that substan- 
tially all of them had at some time, by public action, 
made clear their opposition to the continuation of this 
great wrong. The early amendments were all in dimi- 
nution of the power of the government and declaratory 
of an enlarged sovereignty of the people. 

It was thus that our institutions stood for the bet- 
ter part of a century. There were the centralizing ten- 
dencies and the amendments arising out of the War of 
’61. But while they increased to some degree the power 
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of the national government, they were in chief great 
charters of liberty, confirming rights already enjoyed 
by the majority, and undertaking to extend and guar- 
antee like rights, to those formerly deprived of equal 
protection of the laws. During most of this long 
period the trend of public opinion and of legislation 
ran in the same direction. This was exemplified in 
the executive and legislative refusal to renew the 
United States bank charter before the war, and in the 
judicial decision in the slaughterhouse cases after the 
war. This decision has been both criticised and con- 
demned in equally high places, but the result of it was 
perfectly clear. It was on the side of leaving to the 
people of the several states, and to their legislatures 
and courts, jurisdiction over the privileges and immu- 
nities of themselves and their own citizens. 

During the past 30 years the trend has been in the 
opposite direction. Urged on by the force of public 
opinion, national legislation has been very broadly ex- 
tended for the purpose of promoting the general wel- 
fare. New powers have been delegated to the Con- 
gress by constitutional amendments and former grants 
have been so interpreted as to extend legislation into 
new fields. This has run its course from the Inter- 
state Commerce Act of the late eighties, through the 
various regulatory acts under the commerce and tax 
clauses, down to the maternity aid law which recently 
went into effect. Much of this has been accompanied 
by the establishment of various commissions and 
boards, often clothed with much delegated power, and 
by providing those already in existence with new and 
additional authority. The national government has ex- 
tended the scope of its legislation to include many kinds 
of regulation, the determination of traffic rates, hours 
of labor, wages, sumptuary laws, and into the domain 
of oversight of the public morals. 

This has not heen accomplished without what is 
virtually a change in the form, and actually a change in 
the process, of our government. The power of legis- 
lation has been to a large extent recast, for the old 
order looked on these increased activities with much 
concern. This has proceeded on the theory that it 
would be for the public benefit to have government, 
to a greater degree, the direct action of the people. The 
outcome of this doctrine has been the adoption of the 
direct primary, the direct election of United States 
Senators, the curtailment of the power of the Speaker 
of the House, and a constant agitation for breaking 
down the authority of decisions of the courts. This is 
not the government which was put into form by Wash- 
ington and Hamilton and popularized by Jefferson. 
Some of the stabilizing safeguards which they had pro- 
vided have been weakened. The representative ele- 
ment has been diminished and the democratic element 
has been increased, but it is still constitutional govern- 
ment, it still requires time, due deliberation, and the 
consent of the states to change or modify the funda- 
mental law of the nation. 

Advancing along this same line of centralization, 
of more and more legislation, of more and more power 
on the part of the national government, there have been 
proposals from time to time which would make this 
field almost unlimited. The authority to make laws is 
conferred by the very first article and section of the 
Constitution, but it is not general, it is limited. It is 
not “all legislative powers,” but it is “all legislative 
powers herein granted shall be vested in a Congress 
of the United States.” The purpose of that limitation 
was in part to prevent encroachment on the authority 


of the states, but more especially to safeguard and 
protect the liberties of the people. The men of that 
day proposed to be the custodians of their own free- 
dom. In the tyrannical acts of the British Parliament 
they had seen enough of a legislative body claiming to 
be clothed with unlimited powers. 

For the purpose of protecting the people in all 
their rights so dearly bought and so solemnly declared, 
the Third Article established one Supreme Court and 
vested it with judicial power over all cases arising 
under the Constitution. It is that court which has 
stood as the guardian and protector of our form of gov- 
ernment, the guarantee of the perpetuity of the Con- 
stitution, and above all the great champion of the free- 
dom and the liberty of the people. No other known 
tribunal has ever been devised in which the people 
could put their faith and confidence, to which they 
could entrust their choicest treasure, with a like assur- 
ance that there it would be secure and safe. There is 
no power, no influence, great enough to sway its judg- 
ments. There is no petitioner humble enough to be 
denied the full protection of its great authority. This 
court is human, and, therefore, not infallible, but in 
the more than one hundred and thirty years of its ex- 
istence its decisions which have not withstood the 
questioning of criticism could almost be counted upon 
one hand. In it the people have the warrant of stabil- 
ity, of progress, and of humanity. Wherever there is a 
final authority it must be vested in mortal men. There 
has not been discovered a more worthy lodging place 
for such authority than the Supreme Court of the 
United States. 

Such is the legislative and judicial power that the 
people have established in their government. Recogniz- 
ing the latent forces of the Constitution, which in ac- 
cordance with the spirit of the times have been drawn 
on for the purpose of promoting the public welfare, it 
has been very seldom that the court has been com- 
pelled to find that any humanitarian legislation was 
beyond the power which the people had granted to the 
Congress. When such a decision has been made, as in 
the recent case of the Child Labor Law, it does not 
mean that the court or nation wants child labor, but it 
simply means that the Congress has gone outside of 
the limitations prescribed for it by the people in their 
Constitution and attempted to legislate on a subject 
which the several states, and the people themselves, 
have chosen to keep under their own control. 

Should the people desire to have the Congress pass 
laws relating to that over which they have not yet 
granted to it any jurisdiction, the way is open and plain 
to proceed in the same method that was taken in rela- 
tion to income taxes, direct election by Senators, equa! 
suffrage, or prohibition, by an amendment to the Con- 
stitution. 

One of the proposals for enlarging the present 
field of legislation has been to give the Congress au- 
thority to make valid a proposed law which the Su- 
preme Court had declared was outside the authority 
granted by the people, by the simple device of re-enact- 
ing it. Such a provision would make the Congress 
finally supreme. In the last resort its powers prac- 
tically would be unlimited. This would be to do away 
with the great main principle of our written Constitu- 
tion, which regards the people as sovereign, and the 
government as their agent, and would tend to make the 
legislative body sovereign and the people its subjects. 
It would, to an extent, substitute for the will of the 
people, definitely and permanently expressed in their 
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of the Congress. That would radically alter our form 
of government and take from it its chief guarantee of 
freedom. 

This enlarging magnitude of legislation, these con- 
tinual proposals for changes under which law might 
become very excessive, whether they result from the 
praiseworthy motive of promoting general reform or 
whether they reflect the raising of the general standard 
of human relationship, require a new attitude on the 
part of the people towards their government. Our 
country has adopted this course. The choice has been 
made. It could not withdraw now if it would. But 
it makes it necessary to guard against the dangers 
which arise from this new position. It makes it neces- 
sary to keep in mind the limitation of what can be 
accomplished by law. It makes it necessary to adopt a 
new vigilance. It is not sufficient to secure legislation 
of this nature and leave it to go alone. It cannot exe- 
cute itself. Oftentimes it will not be competently ad- 
ministered without the assistance of vigorous support. 
There must not be permitted any substitution of private 
will for public authority. There is required a renewed 
and enlarged determination to secure the observance 
and enforcement of the law. 

So long as the national government confined itself 
to providing those fundamentals of liberty, order and 
justice for which it was primarily established, its course 
was reasonably clear and plain. No large amount of 
revenue was required. No great swarms of public em- 
ployees were necessary. There was little clash of spe- 
cial interests or different sections, and what there was 
of this nature consisted not of petty details but of broad 
principles. There was time for the consideration of 
great questions of policy. There was an opportunity 
for mature deliberation. What the government under- 
took to do it could perform with a fair degree of ac- 
curacy and precision. 

But this has all been changed by embarking on a 
policy of a general exercise of police powers, by the 
public control of much private enterprise and private 
conduct, and of furnishing a public supply for much 
private need. Here are these enormous obligations 
which the people found they themselves were imper- 
fectly discharging. They therefore undertook to lay 
their burdens on the national government. Under this 
weight the former accuracy of administration breaks 
down. The government has not at its disposal a supply 
of ability, honesty and character, necessary for the 
solution of all these problems, or an executive capacity 
great enough for their perfect administration. Nor is 
it in the possession of a wisdom which enables it to 
take great enterprises and manage them with no ground 
for criticism. We cannot rid ourselves of the human 
element in our affairs by an act of legislation which 
places them under the jurisdiction of a public commis- 
sion. 

The same limit of the law is manifest in the exer- 
cise of the police authority. There can be no perfect 
control of personal conduct by national legislation. Its 
attempt must be accompanied with the full expectation 
of very many failures. The problem of preventing vice 
and crime, and of restraining personal and organized 
selfishness is as old as human experience. We shall 
not find for it an immediate and complete solution in 
an amendment to the federal Constitution, an act of 
Congress, or in the findings of a new board or com- 
mission. There is no magic in government not pos- 
sessed by the public at large, by which these things can 





written Constitution, the changing and uncertain will be done. The people cannot divest themselves of their 


really great burdens by undertaking to provide that 
they shall hereafter be borne by the government. 
When provision is made for far-reaching action 
by public authority, whether it be in the nature of an 
expenditure of a large sum from the treasury, or the 
participation in a great moral reform, it all means the 


. imposing of large additional obligations upon the 


people. In the last resort it is the people who must 
respond. They are the military power, they are the 
financial power, they are the moral power of the gov- 
ernment. There is and can be no other. When a broad 
rule of action is laid down by law it is they who must 
perform. 

If this conclusion be sound it becomes necessary 
to avoid the danger of asking of the people more than 
they can do. The times are not without evidence of a 
deep-seated discontent not confined to any one locality 
or walk of life, but shared in generally by those who 
contribute by the toil of their hand and brain to the 
carrying on of American enterprise. This is not the 
muttering of agitators, it is the conviction of the intelli- 
gence, industry and character of the nation. There is 
a state of alarm, however unwarranted, on the part of 
many people lest they be unable to maintain themselves 
in their present positions. There is an apparent fear 
of loss of wages, loss of profits and loss of place. There 
is a discernible physical and nervous exhaustion which 
leaves the country with little elasticity to adjust itselt 
to the strain of events. 

As the standard of civilization rises there is neces- 
sity for a larger and larger outlay to maintain the cost 
of existence. As the activities of government increase, 
as it extends its field of operations, the initial tax which 
it requires becomes manifolded many times when it is 
finally paid by the ultimate consumer. When there is 
added to this aggravated financial condition an increas- 
ing amount of regulation and police control, the burden 
of it all becomes very great. 

Behind very many of these enlarging activities lies 
the untenable theory that there is some short-cut to 
perfection. It is conceived that there can be a hori- 
zontal elevation of the standards of the nation, imme- 
diate and perceptible, by the simple device of new laws. 
This has never been the case in human experience. 
Progress is slow and the result of a long and arduous 
process of self-discipline. It is not conferred upon the 
people, it comes from the people. In a republic the 
law reflects rather than makes the standard of conduct 
and the state of public opinion. Real reform does not 
begin with a law, it ends with a law. The attempt to 
dragoon the body when the need is to convince the 
soul will end only in revolt. 

Under the attempt to perform the impossible there 
sets in a general disintegration. When legislation fails 
those who look upon it as a sovereign remedy simply cry 
out for more legislation. A sound and wise statesman- 
ship which recognizes and attempts to abide by its 
limitations will undoubtedly find itself displaced by 
that type of public official who promises much, talks 
much, legislates much, expends much, but accomplishes 
little. The deliberate, sound judgment of the country 
is likely to find it has been superseded by a popular 
whim. The independence of the legislator is broken 

down. The enforcement of the law becomes uncertain. 
The courts fail in their function of speedy and accurate 
justice, their judgments are — and their inde- 


pendence is threatened. The law, changed and change- 
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able on slight provocation, loses its sanctity and author- 
ity. A continuation of this condition opens the road to 
chaos. 

These dangers must be recognized. These limits 
must be observed. Having embarked the government 
upon the enterprise of reform and regulation it must 
be realized that unaided and alone it can accomplish 
very little. It is only one element, and that not the 
most powerful, in the promotion of progress. When it 
goes into this broad field it can furnish to the people 
only what the people furnish it. Its measure of success 
is limited by the measure of their service. 

This is very far from being a conclusion of dis- 
couragement. It is very far from being a conclusion 
that what legislation cannot do for the people they can- 
e do for themselves. The limit of what can be done 

y the law is soon reached, but the limit of what can be 
done by an aroused and vigorous citizenship has never 
been exhausted. In undertaking to bear these burdens 
and solve these problems the government needs the 
continuing indulgence, cooperation and support of the 
people. When the public understands that there must 
be an increased and increasing effort, such effort will 
be forthcoming. They are not ignorant of the personal 
equation in the administration of their affairs. When 
trouble arises in any quarter they do not inquire what 


sort of a law they have there, but they inquire what 
sort of a governor and sheriff they have there. They 
will not long fail to observe that what kind of govern- 
ment they have depends upon what kind of citizens 
they have. 

It is time to supplement the appeal to law, which 
is limited, with an appeal to the spirit of the people, 
which is unlimited. Some unsettlements disturb, but 
they are temporary. Some factious elements exist, but 
they are small. No assessment of the material condi- 
tions of Americans can warrant anything but the high- 
est courage and the deepest faith. No reliance upon 
the national character has ever been betrayed. No 
survey which goes below the surface can fail to dis- 
cover a solid and substantial foundation for satisfac- 
tion. But our countrymen must remember that they 
have and can have no dependence save themselves. 
Our institutions are their institutions. Our gov- 
ernment is their government. Our laws are their 
laws. It is for them to enforce, support and obey. 
If in this they fail, there are none who can succeed. 
The sanctity of duly constituted tribunals must be 
maintained. Undivided allegiance to public authority 
must be required. With a citizenship which voluntarily 
establishes and defends these, the cause of America is 
secure. Without that all else is of little avail. 





For Convenience of Far Western Lawyers 


A meeting of delegates from the far Western 
and the Pacific States was held during the meet- 
ing of the American Bar Association at San Fran- 
cisco, to consider possible changes in the Supreme 
Court rules which would obviate delays and reduce 
the expense to attorneys and clients in the far West 
having cases for argument at Washington. It was 
there suggested that cases arising west of Nebraska 
and Kansas might be grouped together and placed 
for hearing immediately after recess or at the be- 
ginning of the Supreme Court term; also that where 
western attorneys have two or more cases not far 
apart on the calendar, these cases might be brack- 
eted for their convenience. Under the present plan 
attorneys not infrequently lose several weeks, and 
even after going to Washington to make an argu- 
ment are sometimes unable to accomplish their er- 
rand by reason of recess postponement. They may 
return west during the interval or remain, but in 
either case they are inconvenienced and subjected 
to considerable expense. The kindness of the office 
of the Clerk of the United States Supreme Court 
in giving the best possible estimate of the time when 
cases are likely to be reached was acknowledged 
and appreciated, but the present plan was found un- 
satisfactory none the less. At the meeting, Mr. 
Charles H. Carey, president of the Oregon Bar As- 
sociation, was designated to propose such change 
of rules as would accomplish better results, and he 
promptly proceeded to put himself in communica- 
tion with William R. Stansbury, Clerk of the Su- 
preme Court, with a view to determining a prac- 
ticable plan. 





Onus of Proving Gifts 
“The recent K. B. D. case of Bowers vs. Butt 
(Times, Ist inst.), illustrates a difficulty which must 
often arise in practice. Here, a lady had advanced to 
the suitor she had accepted sums amounting to £1,021, 
and the question arose whether this was a completed 


gift or not. At the time the money was withdrawn 
from the bank, marriage was admittedly contemplated 
by the parties, but after this failed to materialize— 
owing to the opposition of relatives and other causes, 
which are not the fault of the suitor—the receiver of 
the lady’s estate sued to recover the money. The case 
for the quondam-suitor was that the money was given 
to him as an absolute gift ; the case for the receiver was 
that it was given to him in contemplation of marriage, 
and that after the marriage went off there was a result- 
ing trust in favour of the lady. The question in such a 
case is obviously one of mixed fact and presumption of 
law. If there is a presumption of resulting trust, the 
onus is on the recipient; if there is a presumption of 
advancement, it is on the donor. Here the making of 
the gift was proved by documentary evidence; the 
recipient gave oral testimony that this was an absolute 
gift; the donor, for reasons which the trial judge con- 
sidered sufficient, was not called by the receiver. In 
these circumstances Mr. Justice Shearman seems to 
have considered that the facts proved disclosed a pre- 
sumption of a resulting trust, the money to be returned 
on failure of the contemplated marriage; the onus of 
disproving this fell on the recipient, and he failed to 
satisfy the judge. The question, as the learned judge 
said, is a difficult one. It is also important, because in 
principle the decision seems to hold that all gifts be- 
tween engaged parties are prima facie to be deemed to 
be made in contemplation of marriage, and thereby 
fixed with a resulting trust for the donor if the mar- 
riage fails.”— Solicitors’ Journal and Weekly Reporter. 





CONTRIBUTIONS 

The board of editors wish the members of 
the Association to feel that the JouRNAL is a 
forum in which every question of broad interest 
to the profession in general may be discussed. 
Articles and letters are welcomed and those 
who send them may be assured that they will 
receive prompt and careful attention. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 





Computation of Tax on Banking Capital of Concern Engaged in Separate Businesses—Fed- 
eral Estate Tax on State and Municipal Bonds—Income Held by Trustee for Unborn 


Beneficiary—Taxation on Proceeds of Sale of Preferential Subscription Rights 
—State Inspection Fees—State Excise Tax Decision—Indian and Public 


Lands—Injunction Against State Tax 





Taxation—Banking Capital 
Capital may be employed in banking although not 
strictly used as a working capital. But where a banking 
company is also engaged in other and separate businesses, 
a banker’s tax orm capital used or employed is not to be 
computed on the basis of the entire capital of the company 
but upon that part of the total capital apportioned to the 
banking department. 

Fidelity and Deposit Co. of Maryland v. United 
States, No. 207, Adv. Ops. 554, Sup. Ct. Rep. 571. 

By section 2 of the Spanish War Revenue Act of 
1898 a tax is placed on “bankers using or employing 
a capital not exceeding the sum of $25,000,” with 
graduated amounts for greater capitals. There was no 
question but that the Fidelity Company, petitioner in 
this suit, was a banker within the broad language of the 
Act. But the company was also engaged in the surety 
business, the safe-deposit business, and the business of 
acting as trustee under bond issues, and the question 
thus arose as to how much of the total capital should 
be regarded as banker’s capital in computing the tax. 

In 1913 the company applied for a refund of taxes 
paid during the years from 1898 to 1901, alleging that 
in fact none of its capital was employed in the bank- 
ing business during these years. The application was 
rejected in 1917, and the suit was begun in the Court 
of Claims in 1918. The court dismissed the petition, 
and the Company brought the case to the Supreme 
Court, where the case was remanded with directions to 
make new findings of fact and modify the judgment to 
conform with the opinion. 

Mr. Justice Brandeis delivered the opinion of the 
Court. He summarized the contention of the Govern- 
ment in part as follows: 

It argues that the words used and employed are not 
to be given the same meaning; that all the company’s 
capital was, as matter of law, employed in the banking 
business because all of it was, as matter of law, avail- 
able for use in the banking department; and that all of 
it must in fact have enhanced the credit of the banking 
department, even if none of it was actually used in bank- 
ing and the income of the banking department was de- 
rived directly from the investment of its deposits. 

The Court of Claims had found that the banking 
business was separately conducted, physically and as a 
matter of accounting, and its profits were separately 
invested in securities separately kept. After reviewing 
these findings, the learned Justice said: 

We cannot, on these findings of fact, say, as mat- 
ter of law, that all the capital of the Fidelity Company 
was used in the banking business; nor can we say that at 
least the amount upon which the tax was assessed (which 
in no year was as much as one-half the company’s capi- 
tal) was so used. Capital may be employed in banking 
although it is not used strictly as working capital and 
none of it is used in making loans or directly in other 
banking transactions. If a company is engaged 


exclusively in banking, all of its capital, however in- 
vested, may reasonably be held to be capital employed 
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in banking without enquiry into the particular use to 


which it is put. But where a company is law- 
fully engaged in several distinct businesses to the suc- 
cessful conduct of each of which credit is necessary, and 
the company’s capital supplies such credit to each, the 
whole of this common capital cannot be deemed capital 
of a single department. Under such circumstances 
charges incident to common capital are, in accounting 
practice, apportioned ordinarily among the several de- 
partments; and it may not be assumed that Congress in 
laying this tax intended to depart from the usage of 
business. 
The conclusion was expressed in the following 
paragraph: 

On the facts found by the Court of Claims we are 
unable to say that no part of the capital was used in the 
banking business or that there was used at least as much 
thereof as was represented by the taxes assessed. It 
follows that in order to determine what sums, if any, are 
recoverable, additional facts must be found. The re- 
quest for further findings made by appellant was appro- 
priate; and the case should be remanded with directions 
to make such findings; unless, as the Government con- 
tends, the claim sued on is barred by the two-year statute 
of limitations. 

On this last point the learned Justice said: 

The contention is that the cause of action accrued on 
May 22, 1914, which is six months after presentation of 
the claim to the Commissioner of Internal Revenue; that 
the two-year statute of limitations prescribed by Section 
3227 of the Revised Statutes applies; that the fact that 
the claim was not rejected by the Treasury Department 
until April, 1917, is immaterial; and that therefore the 
suit, which was begun in July, 1918, is barred. This was 
the view taken by the Court of Claims for reasons there- 
tofore given in Kahn v. United States, 55 Ct. Cls. 271. 
But, as we held in Sage v. United States, 250 U. S. 33, 
39, the six-year statute of limitations applies to cases 
arising under the Act of July 27, 1912, c. 256. 

The case was argued by Mr. George Sutherland 
for the company and by Assistant Attorney-General 
Lovett for the Government. 


Taxation—Federal Estate Tax 
State and municipal bonds held by a decedent must be 
included in determining the net value on which the federal 
estate tax is imposed. 
Greiner v. Lewellyn, No. 187, Adv. Ops. 381, Sup. 
Ct. Rep. 324. 
The executrix of an estate sued to recover part of 
a tax assessed on the transfer of the estate under the 
Act of September 8, 1916 (39 Stat. 756-777.) In de- 
termining the net value of the estate the Collector had 
included municipal bonds. The executrix argued that 
this was in effect a federal tax on these bonds. The 
District Court for the Western District of Pennsyl- 
vania entered judgment for defendant. Upon writ of 
error to the Supreme Court, the judgment was affirmed. 
Mr. Justice Brandeis delivered the opinion of the 
Court. He cited cases showing that the Federal Gov- 
ernment has power to tax the transfer of the net assets 
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of a decedent’s estate, and cases holding that the estate 
tax of 1916 is a duty or excise and not a direct tax. 
The remainder of the opinion, omitting authorities 
cited, is as follows: 

A State may impose a legacy tax on a bequest to the 
United States . . . or on a bequest which consists 
wholly of United States bonds. Likewise the Fed- 
eral Government may impose a succession tax upon a 
bequest to a municipal corperation of a State, 
or may, in determining the amount for which the estate 
tax is assessable, under the Act of 1916, include sums re- 
quired to be paid to a State as inheritance tax, for the 
estate tax is the antithesis of a direct tax. . . . Mu- 
nicipal bonds of a State stand in this respect in no dif- 
ferent position from money payable to it. The transfer 
upon death is taxable, whatsoever the character of the 
property transferred and to whomsoever the transfer is 
made. It follows that in determining the amount of 
decedent’s net estate municipal bonds were properly in- 
cluded. 

The case was argued by Messrs. W. D. Stewart 

and Levi Cooke for the executrix and by Solicitor Gen- 


eral Beck for the Federal authorities. 


Taxation—Federal Income Tax 
Income held by a trustee for the benefit of unborn and 
unascertained beneficiaries is not taxable under the Income 
Tax Law of 1913. 

Smietanka v. First Trust and Savings Bank, No. 
540, Adv. Ops. 247, Sup. Ct. Rep. 223. 

Income held and accumulated by a Trustee for the 
benefit of unborn and unascertained persons was taxed 
under the Income Tax Law of October 3, 1913 (38 
Stat. 114). To recover this tax paid under protest the 
Trustee brought suit in the District Court for the 
Northern District of Illinois. Judgment for the Col- 
lector was reversed by the Circuit Court of Appeals, 
and this judgment was affirmed by the Supreme Court. 

The Curer Justice delivered the opinion of the 
Court. He reviewed the provisions of the act. Para- 
graph D requires guardians, trustees, etc. to make a 
return “of the net income of the person for whom they 
act.” Paragraph E requires the fiduciary to deduct 
the normal tax and pay it to the United States. These 
payments at the source are declared to apply only to 
the normal tax thereinbefore imposed on individuals. 

The learned Chief Justice then said: 

It is obvious from a reading of the statute, the 
relevant provisions of which we have summarized, that 
Congress was seeking to require fiduciaries to make re- 
turn and pay the normal tax due from persons subject 
to the tax on such income as the fiduciaries were receiv- 
ing for such persons. There was nowhere in the Act a 
payment required of the fiduciary of a tax upon the in- 
come of the estate or trust property, the income from 
which he collects, except as it is to enure to the benefit of 
a person or an individual from whose income he is au- 
thorized and required to deduct the normal tax thereon. 
There must have been a taxable person for whom the 
fiduciary was acting to make the provisions relied upon 
by the Government applicable. There was no provision 
for the payment “at the source” by the fiduciary, of any- 
thing but the normal tax. It was intended that the ad- 
ditional or surtax should be paid by the cestui que trust. 
Here there was no cestui que trust to pay a surtax. 

Accordingly it was held that the ruling providing 
that income for a beneficiary not in esse should be tax- 
able to the estate as for an individual and should be 
subjected to the normal and the surtax was not war- 
ranted by the words of the statute. As to such an in- 
terpretation of the statute it was said: 

This seems to us to graft something on the statute 
that is not there. It is an amendment and not a con- 
struction, and such an amendment was made in subse- 
quent income tax laws as we shall see. 

It was pointed out that in the Act of 1916 income 

held for unborn or unascertained beneficiaries was spe- 


cifically made taxable, while in the Act of 1917 trustees 
were required to render a return of the income for the 
person, trust or estate for whom or which they acted. 
Hence decisions under these statutes were inapplicable. 

The case was argued by Assistant Attorney Gen- 
eral Ottinger for the federal authorities and by Mr. 
John B. Wilson for the Trustee. 


Taxation—Federal Income Tax, Realized Profits 


Only so much of the proceeds of the sale of the preferen- 
tial right of existing stockholders to subscribe to a new 
issue of capital stock as represents a realized profit above 
the cost to the stockholder of the right sold, is taxable 
under the Act of 1919. 

Miles v. Safe Deposit and Trust Co., No. 416, 
Adv. Ops. 570, Sup. Ct. Rep. 483. 

The guardian of an infant stockholder in the 
Hartford Fire Insurance Company brought suit in the 
District Court for the District of Maryland to recover 
a tax paid under protest. In 1919 the Hartford Com- 
pany doubled its capital stock, and offered to its stock- 
holders the right to subscribe to the new issue at a 
price of $150 per share in the proportion of one share 
of new stock to each share of stock held by them. The 
guardian sold the subscription right thus created, t 
35 shares owned by its ward, for $358.48 per share. 
The Commission of Internal Revenue ruled that the 
entire amount was income under the Act of 1919 (40 
Stat. 1057) and assessed the tax accordingly. The 
trial court held that of the proceeds of the sale only 
so much as represented a realized profit over and above 
the cost to plaintiff of what was sold was taxable as 
income. The Supreme Court affirmed this judgment. 

Mr. Justice Pitney delivered the opinion of the 
Court. Referring to the stock increase in question, he 
said: 

The right to subscribe to the new stock was but a 
right to participate, in preference to strangers and on 
equal terms with other existing stockholders, in the privi- 
lege of contributing new capital called for by the corpo- 
ration—an equity that inheres in stock ownership under 
such circumstances as a quality inseparable from the capi- 
tal interest represented by the old stock, recognized so 
universally as to have become axiomatic in American 
corporation law. The stockholder’s right to take 
his part of the new shares therefore —assuming their in- 
trinsic value to have exceeded the issuing price—was es- 
sentially analogous to a stock dividend. So far as the 
issuing price was concerned, payment of this was a con- 
dition precedent to participation, coupled with an oppor- 
tunity to increase his capital investment. In either as- 
pect, or both, the subscription right of itself constituted 
no gain, profit or income taxable without apportionment 
under the Sixteenth Amendment. Eisner v. Macomber, 
252 U. S. 189, is conclusive to this effect. 

But in that case it was recognized (p. 212) that a 
gain through sale of dividend stock at a profit was tax- 
able as income, the same as a gain derived through sale 
of some of the original shares would be. In that as in 
other recent cases this court has interpreted “income” as 
including gains and profits derived through a sale or con- 
version of capital assets, whether done by a dealer or 
trader, or casually by a non-trader, as by a trustee in the 
course of changing investments. : 

Hence the district court rightly “held defendant in 
error liable to income tax as to so much of proceeds of 
sale of the subscription rights as represented a realized 
profit over and above the cost to it of what was sold. 

The trial court in computing the amount of the 
profit took the actual value of one share prior to the 
stock increase, and added the $150 necessary to be paid 
by a stockholder or his assignee in order to obtain a 
share of the new stock, and regarded the sum as the 
cost of two shares, one old and one new. The differ- 
ence between one-half of this amount and the sale 
price of the subscription right plus $150 was deter- 
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mined to be the profit on the sale of the right as to one 
share. As to this method of computation, the learned 
Justice said: 

The district court proceeded correctly in treating the 
subscription rights as an increase inseparable from the 
eld shares, not in the way of income but as capital; in 
treating the new shares if and when issued at indis- 
tinguishable legally and in the market sense from the 
old; and in regarding the sale of the rights as a sale of 
a portion of a capital interest that included the old 
shares. What would have happened had defendant in 
error decided to accept the new shares and pay the issu- 
ing price instead of selling the rights is of no conse- 
quence; in that event there would have been no realized 
profit, hence no taxable income. ; 

The case was argued by Mr. William C. Herron 
for the Collector and by Mr. Arthur W. Machen, Jr. 
for the guardian. 


Taxation—Interstate Commerce 

A state may constitutionally impose inspection fees, 

substantially in excess of the cost of inspection, upon 

petroleum products brought into the state from other states, 

after completion of the interstate transportation even though 
still contained in the original package. 

Texas Co. v. Brown, No. 126, Adv. Ops. 428, Sup. 
Ct. Rep. 375. 

Georgia statutes prescribe certain tests for gaso- 
line and other petroleum products, and impose inspec- 
tion fees in proportion to the amount examined. These 
fees have been found to raise a revenug substantially 
greater than the cost of the inspection. Plaintiff, a 
Texas corporation, brought suit to restrain the enforce- 
ment of these laws. The bill rested on three grounds: 
That the fees amounted to an arbitrary and unreason- 
able exaction in violation of the due process clause, 
that they were in conflict with a certain uniform taxa- 
tion clause of the Georgia constitution, and particularly 
that they constituted a burden upon interstate com- 
merce. 

Plaintiff corporation brought all of its products 
into Georgia from other States in tank cars owned by 
it. By plaintiff's own request, the oil was inspected 
while still in these tank cars on the railroad siding at 
one of plaintiff's thirty-four distributing stations. The 
oil was then conveyed to a storage tank or distributed 
directly from the tank cars. 

The District Court for the Northern District of 
Georgia held that the inspection fees were valid so far 
as they applied to products that had passed out of 
interstate commerce and dissolved the interlocutory in- 
junction as to oil brought in for indefinite storage with- 
in the State, or fer sale after breaking the original 
package, after completion of the interstate transporta- 
tion. On appeal to the Supreme Court the decree was 
affirmed. 

Mr. Justice Pitney delivered the opinion of the 
Court. Pending the appeal, the Georgia legislature 
passed an Act providing that the fees in question 
should not apply to petroleum products brought into 
the state in the unbroken and original tank cars, and so 
sold, while in interstate commerce. This Act, the 
learned Justice said 

must be accepted as manifesting an intent that the sys- 
tem shall remain in effect as to products that are sub- 
ject to the taxing power of the State, as clearly as it de- 
clares a contrary purpose as to products still remaining 
in interstate commerce. Although passed after the de- 
cree below, this Act must be given effect in deciding the 
appeal, since the case involves only relief by injunction, 
and this operates wholly in futuro. 

A State has the power to impose tests on inflam- 
mable substances within its borders. Inspectian fees, 






substantially in excess of the cost of inspection, may be 

imposed on such substances when they have passed out 
of interstate commerce. But inspection fees amount- 
ing to a revenue tariff may not be made to bear directly 
upon interstate commerce. Cases in support of these 
three principles were cited, and the learned Justice 
then said: 

Plaintiff makes the broad contention that inspection 
charges amounting in effect to taxation cannot be im- 
posed even upon that part of its product which has come 
to rest within the State, or is disposed of in domestic 
trade, in view of the fact that all of it has come from 
other States. But American Steel & Wire Co. v. Speed, 
192 U. S. 500, 520, settles the principle that goods 
brought into a State, having reached their destination 
and being held in storage awaiting sale and distribution, 
enjoying the protection which the laws of the State af- 
ford, may without violation of the commerce clause be 
subjected to non-discriminatory state taxation, even 
though still contained in original packages. 

Plaintiff had emphasized the fact that no illumi- 
nating oil or gasoline was produced in Georgia. On 
this point the learned Justice said: 

The fact that no goods of the like kind are produced 
within the taxing State, and that necessarily all have 
come from other States, is not of itself sufficient to show 
a discrimination against interstate commerce. 

Coming to the question of the right to impose 
these fees on the oil and gasoline while they yet re- 
mained in the tank-cars, he said: 

The practice, uniformly followed with plaintiff's con- 
sent, indeed at its request and for its convenience, has 
been to inspect the oil and gasoline arriving at its distrib- 
uting stations while remaining in the tank-cars. . . . 
In the normal course of the business . . the tank- 
cars are not only the vehicles but the original containers 
for interstate transportation, as well with respect to 
products consigned to plaintiff's own stations as to deliv- 
eries made direct to other interstate consignees. Ordi- 
narily, unless a loaded car be used for indefinite stor- 
age, or as a distributing tank for local sales (nothing 
of either kind appears in the case) it remains in inter- 
state commerce until unloaded, and the agents of the 
State may not lawfully subject its contents to the in- 
spection charges until transferred to the storage tank, un- 
less with plaintiff's consent. Neither under a fair con- 
struction of the Act of 1920, nor (if that permitted) un- 
der the Constitution of the United States, may such 
inspection combined with taxation be imposed as a con- 
dition of admitting into the domestic market goods ar- 
riving at a destination in interstate commerce. The mere 
fact that a loaded tank-car has been halted upon a siding, 
or even upon a private track, for the purpose of unload- 
ing, at a station either of plaintiff or of any other inter- 
state consignee, does not, under the course of business 
here shown, amount to a “coming to rest with the State,” 
authorizing state taxation. And although the State may 
tax the first domestic sale of the products, or tax them 
upon their storage in stationary tank awaiting sale, it 
may not, without consent of the owner, impose its power 
upon the products while yet in the tank-car, but must 
resort to other means of collection, if need be. 

The evidence strongly tends to show that it may be 
more convenient to plaintiff that inspection before un- 
loading of tank-cars, as heretofore practiced, be contin- 
ued; and there is no legal objection to this, if done with 
plaintiff’s free consent. Aside from this, the authority 
of defendants to tax the products or their storage or sale 
commences when they have come to rest; ordinarily 
when transferred from the tank-car to the storage tank 
and added to plaintiff's stock-in-trade kept therein for 
local distribution and sale. 

He then disposed of the contention that the tax 
was arbitrary and unreasonable. Describing the law 
in question, he said: 

It has a two-fold object, first, that these inflammable 
substances be not stored or distributed among the people 
of Georgia without such assurance of quality and fitness 
as the prescribed inspection and tests may afford, sec- 
ondly, that charges sufficient to defray the cost, with 
something additional for the general treasury, be im- 
posed in a way to operate as an indirect tax upon the 
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ultimate consumers of the products, approximately in 
proportion to the amounts consumed. That it combines 
regulation with revenue raising is not a valid objection 
from the standpoint of the Fourteenth Amendment. 


Finally, it was held that the law did not violate 
the section of the Georgia constitution requiring all 
taxation to be uniform upon the same class of subjects, 
and levied and collected under general laws. The 
section did not apply, because the inspection fee was 
not a property tax, but an excise tax on products whose 
peculiar qualities warranted their being put in a class 
by themselves. Various diversities in the operation of 
the tax were found to rest on valid grounds for classi- 
fication. 

The case was argued by Mr. John M. Slaton and 
Harry T. Klein for the company and by Mr. Mark 


Bolding for the taxing authorities. 


Taxation—lInterstate Commerce 
A state excise tax on the proportion of capital stock of 
foreign corporations actually represented by property 
located and business transacted in the state, including irter- 
state business, affects interstate commerce so incidentally 
as not to be an unconstitutional regulation thereof. 

Hump Hairpin Mfg. Co. v. Emmerson, No. 139, 
Adv. Ops. 343, Sup. Ct. Rep. 305. 

The Hump Hairpin Manufacturing Company, a 
West Virginia corporation, brought suit in Illinois to 
recover a tax paid under protest. This tax was levied 
under the following Illinois statute: 

“It shali be the duty of the Secretary of State to pro- 
pound interrogatories from time to time to officers of such 
foreign corporations [with negligible exceptions] doing 
business in this State, to ascertain the proportion of capi- 
tal stock actually being represented by property located and 
business transacted in the State of Illinois, which propor- 
tion shall be determined by averaging the percentage of 
the total business of the corporation transacted in Illinois 
with the percentage of the total tangible property located 
in this State.” (Hurd’s Statutes, 1917, p. 719, Section 67 


fb.) 

All the tangible property of the Hump Hairpin 
Company was located in Illinois and all orders secured 
by its salesmen were subject to approval by the Chi- 
cago office and were filled from stocks maintained in 
Illinois. The Secretary of State concluded that all of 
the company’s business was transacted in Illinois, and 
as all its tangible property was there located, he com- 
puted the tax on the entire authorized capital stock. 
The company contended that the business done with 
residents of states other than Illinois was interstate 
business, and that if the statute was to be interpreted 
as including such business in computing the tax, it was 
unconstitutional as a restraint on interstate commerce. 
This contention was not upheld, however, by the Su- 
preme Court of Illinois, and the Supreme Court of the 
United States affirmed the judgment for defendant. 

Mr. Justice Clarke delivered the opinion of the 
Court. He said: 

Plainly this contention cannot be sustained. The 
statute and the State Supreme Court both show a candid 
purpose to differentiate state from interstate business and 
to use only the former in determining the amount of the 
disputed tax. If the Secretary of State or the court, in 
computing the tax, erroneously treated as intrastate that 
which was really interstate business, such error would be 
reason in a proper case for correcting the computation, but 
would not justify declaring the act unconstitutional. The 
facts, that all of the property of the company was located 
in Illinois, that all of its manufacturing operations were 
conducted in that State, and that all contracts of sale must 
be approved at Chicago, where the only business office of 
the company was maintained, certainly reduce the inter- 
state element in its business to the lowest terms, but, 
nevertheless, we are constrained to hold that the business 


‘ordered this judgment reversed, 


done with residents of States other than Illinois is inter- 
state business and, therefore, there remains the question, 
Whether the use made of the amount of such interstate 
business, in determining the amount of the tax, renders it 
invalid ? : ; 

In answering this question in the negative, the 
learned Justice cited cases in which state taxation af- 
fecting interstate commerce was involved, and then 
said 

The turning point of these decisions is, whether in 
its incidence the tax affects interstate commerce so di- 
rectly and immediately as to amount to a genuine and 
substantial regulation of, or restraint upon it, or whether 
it affects it only incidentally or remotely so that the tax is 
not in reality a burden, although in form it may touch 
and, in fact, distantly affect it. 

No formula has yet been devised by which it can be 
determined in all cases whether or not such a tax is valid, 
and, applying the repeated declaration of this court, in the 

cases cited and in many others, that the question is in- 
herently a practical one, depending for its decision on the 
special facts of each case, we are clear that the tax here 
involved falls within the excepted class described, even 
though the business done with residents of States other 
than Illinois be regarded as interstate. 

Clearly, the statute is not a disguised attempt to tax 
interstate commerce. On the contrary, its purpose plainly 
is to differentiate state from interstate business and to 
impose the tax only on the former. : 

The tax is not imposed directly upon the proceeds of 
interstate commerce and is not computed upon it. The 
$235,000 of interstate business of the company is only one 
of three factors used in estimating or measuring “the 
amount of the capital stock represented by property and 
business tragsacted in Illinois,” upon which the privilege 
tax in dispute was computed. 

Hence he concluded: 

At most the assessment, so far as interstate commerce 
is concerned, is incidental, remote and unimportant and 
it is. therefore, constitutional. 

The case was argued by Mr. Colin C. H. Fyffe for 
the company and by Mr. Clarence N. Boord for the 


state authorities. 


Taxation—Indian Lands 
A state may mot tax net income derived from leases of 
restricted Indian lands. a 

Gillespie v. State of Oklahoma, 
Ops. 211, Sup. Ct. Rep. 171. 

The State of Oklahoma, under a statute providing 
for the taxation of entire net income except such as is 
exempt from taxation by some law of the United 
States or of the State, attempted to tax Gillespie for 
income derived by him from leases of restricted Indian 
(Creek and Osage) lands. It was agreed that the 
lessee was an instrumentality used by the United States 
in carrying out its duties to the Indians and the only 
question presented was whether the lessee was liable 
to the tax. The District Court of the State held the 
tax void, the Supreme Court of the State ultimately 
and the Supreme 
Court of the United States again reversed the judg- 
ment. 

Mr. Justice Holmes delivered the opinion of the 
Court. After citing cases holding that such leases 
could not be directly taxed, he adverted to authorities 
relied on by the State. These were largely cases sus- 
taining taxes upon net income including gains from 
interstate commerce. The learned Justice said: 

The criterion of interference by the States with inter- 
state commerce is one of degree. It is well understood 
that a certain amount of reaction upon and interference 
with such commerce cannot be avoided if the States are to 
exist and make laws. (Citing cases.) The rule as to in- 
strumentalities of the United States on the other hand is 
absolute in form and at least stricter in substance. (Citing 
cases.) “A tax upon the leases is a tax upon the power 
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to make them, and could be used to destroy the power to 
make them.” 240 U. S. 530. The step from this to the 
invalidity of the tax upon income from the leases is not 
long. 

. . . Whether this property could be taxed in any other 
form or not, it cannot be reached as profits or income 
from leases such as those before us. The same consider- 
ations that invalidate a tax upon the leases invalidate a 
tax upon the profits of the leases, and, stopping short of 
theoretical possibilities, a tax upon such profits is a direct 
hamper upon the effort of the United States to make the 
best terms that it can for its wards. 

Mr. Justice Pitney, Mr. Justice Brandeis and Mr. 
Justice Clarke dissented. . 

The case was argued by Mr. James Patrick Gill- 
more for Gillespie, and by Mr. C. W. King for the 
State authorities. 


Taxation—Public Land 

A state may tax public land occupied by a homestead 
entryman when, and only when, equitable title has passed 
to the entryman. Such title passes with the final certificate 
showing compliance with the homesteading requirements, 
although the patent has mot yet been issued. 

A suit to enjoin public officers from enforcing a statute 
is personal, and in the absence of special statute abates at 
their death or retirement. But this rule does not apply 
where defendants constitute a board having a continuing 
existence. 

Irwin v. Webb, No. 110, Adv. Ops. 333, Sup. Ct. 
Rep. 293. 

William Irwin filed a bill in the District Court for 
the District of Arizona against the taxing authorities of 
Maricopa County, Arizona. The bill was filed on behalf 
of Irwin and other homestead entrymen and asked that 
defendants and their successors in office be enjoined 
from collecting back taxes and from assessing in the 
future lands occupied by Irwin and his fellows under 
the General Homestead Act of May 20, 1862, and the 
Reclamation Act of June 17, 1902. Plaintiff contended 
that as patents to the lands had not yet been issued, 
they were still public lands and hence could not con- 
stitutionally be taxed by a state. The District Court 
dismissed the bill on its merits. On appeal to the Su- 
preme Court the decree was reversed with directions 
to enter a decree in conformity with the opinion of that 
Court. 

This opinion was delivered by the Cu1er Justice. 
After stating the facts he first considered the motion 
suggesting the retirement of the county officers in of- 
fice at the time of the institution of the suit and sub- 
stituting their successors, since elected. The learned 
Chief Justice held that the order granting this motion 
must be vacated in part. He said: 

A suit to enjoin a public officer from enforcing a 
statute is personal and in the absence of statutory provi- 
sion for continuing it against his successor, abates upon 
his death or retirement from office. 

He pointed out that although by the Act of Febru- 
ary 8, 1899 Congress had provided for such substitu- 
tion as regards federal officers, authority for substitu- 
tion as regards state officers was lacking. On the 
authority of United States ex. rel. Bernardin v. But- 
terworth, 169 U. S. 600, he held that the section of 
the Arizona Civil Code providing for the continuance 
of actions against the representative or successor in 
interest of a party to an action did not apply. In view 
of the procedural defect here encountered, the learned 
Chief Justice made the following suggestion: 

It may not be improper to say that it would promote 

justice if Congress were to enlarge the scope of the Act 
of February 8, 1899, so as to permit the substitution of 
successors for state officers suing or sued in the federal 








courts, who cease to be officers by retirement or death, 

upon a sufficient showing in proper cases. Under the 
present state of the law, an important litigation may be 
begun and carried through to this Court after much effort 
and expense, only to end in dismissal because in the neces- 
sary time consumed in reaching here, state officials, parties 
to the action, have retired from office. It is a defect which 
only legislation can cure. 

As to the defendants constituting the Board of 
Supervisors, a different consideration applied : 

The rule requiring abatement of such suits against 
officials on their retirement and forbidding substitution of 
their successors, does not apply when they constitute a 
board, having a continuing existence. 

Hence it was held that the motion asking substi- 
tution as to them should be granted, unless the injunc- 
tive relief asked against the Board alone would not aid 
the plaintiff. It appeared that it was the duty of the 
Board to levy taxes, direct suits in which the count 
was a party, supervise the collecting and assessing of- 
ficers, and exercise control over collection of and prose- 
cution for delinquencies. Therefore: 

In view of these various duties of the Board of Su- 
pervisors not only in respect of the levying of future as- 
sessments, but in the matter of correction and collection 
of delinquent taxes, it is clear that any injunction restrain- 
ing the Board from future assessments on the lands in 
question, or from taking any steps to collect the back 


taxes would be substantially to secure the relief the plain- 
tiff seeks. 


Coming to the merits of the controversy, the 
learned Chief Justice stated the issue as follows: 

Whether when the plaintiff and his fellows completed 
all that they had to do under the original Homestead Act 
to perfect their right to a patent, they had an equity 
against the Government which was taxable by the Terri- 
tory of Arizona and its successor, the State. 

Plaintiff and his associates had performed all the 
conditions laid down by the Homestead Act. But by 
section 3 of the Reclaimation Act all homestead entries 
are made subject to the provisions and conditions of 
the Reclaimation Act. Among these conditions it is 
required that the entryman reclaim, by clearing and 
ditching, at least half of the irrigable area of his entry, 
and that he grow successful crops on this area during 
two years. This done, he may make proper proof and 
receive a certificate showing that he has performed all 
conditions precedent to acquiring the title. The patent 
which is the formal grant issues at the convenience of 
the land office. 

It was admitted that many of these steps required 
by the Reclamation Act had not been taken by Irwin 
and his associates. The learned Chief Justice reviewed 
these facts, and applied the law in the following para- 
graphs: 

The rule established by the decisions of this Court is 
that, by virtue of its sovereignty and the constitutional 
power of Congress to dispose of and make all needful 
rules and regulations respecting the territory or other prop- 
erty belonging to the United States, no State can tax the 
property of the United States within its limits. ... An 
exception to this principle, or rather its non-application, 
is recognized where the Government has by final certificate 
parted with the equitable title to a person subject to state 
taxation and retains only the legal title by its delay in 
issuing the patent. Not until the equitable title passes, can 
the State tax the entryman, except in the case of mining 
claims (the reason for which we shall presently consider), 
and in cases in which express authority to tax is given in 
the statute. (Citing cases.) 

The county authorities in this case were in error in 
supposing that an equitable title passed from the Govern- 
ment to the entrymen here, when the latter had fulfilled 
the requirements of the Homestead Act. Had their en- 
tries been controlled solely by that act, they would have 


been right. But, as we have seen, their entries were made 
under that Act as supplemented and qualified by the 
Reclamation Act; and the latter expressly entails on such 
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entrymen addit.onal conditions which must be performed 
before an equitable title or a right to a patent 1s secured. 

In a case cited by the taxing authorities, lands on 
which a patent had been issued conveying a fee sub- 
ject to a lien of the United States, were held taxable by 
a state. This case was distinguished in the following 
words: 

The patent vested the full legal title in the entrymen. 
The fact that a lien was reserved on the face of the patent 
prior in right to all other liens for instalments of water 
charges to fall due in the future did not prevent this, and 
the giving patents indicated an intention on the part of the 
government that it should be land of the entrymen and, of 
course, it became taxable as such. 

The suggested analogy to mining claims was like- 
wise rejected : 

The basis of the mining interest is discovery and loca- 
tion. These give full opportunity to the locator of the 
claim to take out the mineral and since the beginning, this 
right and interest never has been dependent for its en- 
joyment on patent, and so it has been taxable. 

In accordance with the view taken by the Court, 
it was directed that the remaining defendants be en- 
joined from collecting taxes imposed on lands ef cer- 
tain entrymen before 1919, the year they received their 
final certificates. The other entrymen had not received 
their certificates at the date of the decree and as to their 
lands defendants were enjoined from collecting back 
taxes and from assessing further taxes until the certi- 
ficates should be issued. 

Mr. Patrick H. Loughran argued the case for the 
entrymen. 


Taxation—State Tax—Injunction Against 
A suit to enjoin the collection of a state tax on the 
ground of overvaluation will not lie where plaintiff has not 
attempted to resort to his remedy at law and where the 
bill fails to allege a tender of the amount admittedly due. 

Keokuk and Hamilton Bridge Company v. Salm, 
No. 130, Adv. Ops. Sup. Ct. Rep. 207. 

Plaintiff owned a bridge across the Mississippi 
River. That part of the bridge situated in Illinois was 
assessed by the county assessors as real estate and 
valued at $100,000. Plaintiff brought suit in the Dis- 
trict Court for the Southern District of Illinois to re- 
strain collection of this tax on the ground, among 
others, that the property was valued at one hundred 
and fifty per cent of its actual value instead of the cus- 
tomary forty per cent. A motion to dismiss was sus- 
tained on the ground that plaintiff had adequate remedy 
at law, and on appeal to the Supreme Court, the decree 
was affirmed. 

Mr. Justice Brandeis delivered the opinion of the 
Court. He held that although discrimination in taxa- 
tion effected by systematic inequality of assessment 
might violate the Fourteenth Amendment and so pre- 
sent a federal question, yet here the laws of Illinois 
gave ample opportunity to question the validity of the 
assessment. After reviewing the statutes and decisions 
of that state whereby the plaintiff was given the right 
to contest the assessment both by complaint to the as- 
sessors and by defense to the collection proceedings, 
the learned Justice said: 

Here the alleged invalidity consists wholly in dis- 
ge pes overvaluation; and, so far as appears, appel- 
lant did not even apply to the board of review to correct 
the assessment. There is thus no basis for the contention 
that resort to a suit such as this was necessary to prevent, 
either a sale for an illegal tax creating a cloud upon title, 
or multiplicity of suits to recover back the tax, or other 
irreparable injury. (Citing cases.) 

The bill fails, also for another reason, to state a case 
entitling plaintiff to relief. Before the suit was begun it 
had been decided that the taxing statute was valid, that 


the property was subject to taxation, that it was assessable 
as real estate, and that the assessment should be made, as 
was done, by the county assessor and not by the State 
Board of Equalization. The amount of the tax payable 
was, therefore, the only matter in controversy. Under 
such circumstances a plaintiff seeking an injunction must 
aver payment or tender of the amount of taxes confessedly 
due, or at least offer to pay such amount as the court may 
find to be justly and equitably due. 
The case was argued by Mr. Felix T. Hughes for 
the appellants and by Messrs. Lee Seibenborn and 
Clifton J. O’Hara for appellees. 


Taxation—Undivided Profits 
In computing the tax on banker’s capital imposed by 
Section 2 of the Spanish War Revenue Act, undivided 
profits must be included as a part of that capital. 

Fidelity Title and Trust Co. v. United States, No. 
208, Adv. Ops. 558, Sup. Ct. Rep. 514. 

This case presented an issue similar to that in Fi- 
delity and Deposit Co., v. United States, supra. The 
company here petitioning for a refund carried on five 
classes of business, of which banking was one. But in 
this instance the Court held that the company had failed 
to sustain its burden of showing that all of its capital 
was not employed in banking because there was no 

segregation of tne money received from the capital stock 
or from investments made therewith, from the money de- 
rived from earnings of the several departments. No at- 
tempt was made to segregate or earmark investments as 
having been made for any particular department. All 
moneys received by the company, including bank depos- 
its, were commingled; and from these general funds all 
investments were made and all expenses and losses were 
paid. The office building was used by all the depart- 
ments. All the earnings from the several departments 
were pooled and went into the profit and loss account. 

Accordingly judgment entered in the Court of 
Claims for defendant was affirmed. 

Mr. Justice Brandeis delivered the opinion of the 
Court. It was the contention of the company that while 
the act provided that “in estimating capital, surplus 
shall be included,” the word “surplus” as there used 
applied only to a technical surplus formally set apart 
by the officers of the bank, and that hence no tax could 
be assessed on undivided profits. This argument, how- 
ever, did not prevail. The learned Justice said: 

By the Act of 1898 Congress imposed the tax, not 
on incorporated banks only, but also on any person, firm 
or company engaged in banking. And it measured the 
tax by the amount of capital actually used or employed 
in banking. The technical distinction between capital, 
surplus and undivided profits is obviously not applicable 
to the banking business when conducted by individuals 
or firms; and the distinction between surplus and undi- 
vided profits, while commonly observed by incorporated 
banks, is not ordinarily made by other business corpora- 
tions. As it is the use or employment of capital in bank- 
ing, not mere possession thereof by the banker, which de- 
termines the amount of the tax, the fact that a portion of 
the capital so used or employed is designated undivided 
profits is of no legal significance. 

As there was no finding that the undivided profits 
were not actually used in banking, the inclusion of this 
fund in computing the tax was held proper. 

The case was argued by Mr. George Sutherland 
for the Fidelity Company and by Assistant Attorney 
General Lovett for the United States. 


Note: The abbreviated references after the 
titles of cases mentioned in the Review of Recent 
Supreme Court Decisions are to the Advance Opinions 
of the Supreme Court, published by the Lawyers Co- 
operative Publishing Co., of Rochester, N. Y., and to 
the Supreme Court Reporter, issued by West Pub- 
lishing Co., of St. Paul, Minn. 
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PROBLEMS OF PROFESSIONAL ETHICS 





Consideration of Attitude of Courts and Profession Toward Soliciting by Open Advertis- 
ing or Concealed Device and of Difficulty Which Confronts Bar in 
Dealing with Practice 





HY is it that a merchant may advertise as 
freely as he likes—or can afford—but that a 
lawyer is closely restricted? The medical pro- 

fession also is shy of advertising—although “Dental 
Parlors” spread far and wide the reassuring word that 
teeth may be extracted without pain, and replaced by 

a brand new set. But a minister of the Gospel or an 

evangelist may be widely advertised—whether by him- 

self or by another we never stop to inquire. 

This tradition of the legal profession is commonly 
ascribed to a desire to preserve its dignity. It is said 
not to be “dignified” to advertise or to solicit business, 
except in a most restricted way. 

To say merely that it is “undignified,” however, 
that it runs counter to the “best traditions of the pro- 
fession” is strangely similar to the objections formerly 
raised to a lawyer’s charging fees and rendering bills, 
instead of insisting on payment of a retainer, “re- 
fresher,” etc., before professional work for a client 
was entered upon or prosecuted. Clearly no moral 
obligation in an ordinary sense is involved in advertis- 
ing, or in “soliciting” business. Both appear to amount 
to much the same thing. “The medium of communica- 
tion seems of little importance.” (172 N. Y. S. 651.) 

Moreover, a lawyer may solicit “business” from 
other lawyers, though they are strangers to him, while 
in dealing with laymen he may not. Thus we all get 
circular letters from our brethren at the bar who freely 
state the unusual qualifications they possess for writing 
briefs; trying jury cases; also cases to the court; 
drawing contracts ; giving legal advice. Is this digni- 
fied? And if undignified, why do not the bench and 
the bar frown upon it? 

The truth is, is it not, that advertising or solicit- 
ing business generally and indiscriminately, as the 
merchants do, is for us like eating peas with a knife. 
You don’t go to jail for it—but it isn’t done in the best 
Anglo-Saxon company. But to say that it involves 
moral turpitude is an obvious distortion. For example, 
a well-known lawyer is said to have assured all local 
newspaper reporters that on every occasion on which 
through their instrumentality (they had to be the 
“procuring cause”) his name appeared in their respec- 
tive sheets, they were severally entitled to be paid by 
him the sum of $10.00; and it is said that they were 
so paid. The truth of this parable is unimportant. The 
significant feature is the reaction of the profession 
when the rumor spread. This reaction amounted only 
to a smile, with perhaps a caustic comment. There 
was no indignation, no protest, no instant demand that 
something be done about it. In point of fact, no one 
so far as known, thought it worth while to pursue the 
matter even to the extent of determining whether the 
rumor was well founded or not. Even of “blatant” 
advertising the New York Court of Appeals says: 

That each deviation from the canons calls for the 


exclusion of the offender from the select fellowship of 
the bar is probably not seriously contended by any one. 








Professional ethics as a code of moral or legal right to 
be enforced by the courts by the harsh penalty of dis- 
barment can be nothing more than a system of prin- 
ciples of upright conduct and good character. Rules in- 
cluded therein which do not involve the distinction be- 
tween natural right and wrong should not be too strictly 
applied against one whose sin has been against good 
taste rather than good morals.* 

On the other hand, a single instance of deliberate 
and flagrant advertising in a metropolitan daily of 
large circulation was severely commented on by the 
profession; and the offender was haled before an 
ethics committee. Here the sense of professional 
propriety was genuinely shocked. 

Thus it seems that while to class advertising as 
morally wrong is unwarranted, yet the profession and 
the courts “frown upon” any serious violation of the 
proprieties of the legal profession, by way of soliciting 
business through the public press or by way of circular 
letters, or in any manner which indicates a disposition 
to defy or ignore the rule of conduct we are consider- 
ing. The real difficulty which confronts the bar is 
this: To detect and stamp out various devices which 
amount to soliciting or advertising, but which are so 
concealed or disguised as to be hard to prove. Ob- 
viously, if the lawyer who maintains high ideals of 
the profession is to fail or fall behind in his practice 
for the reason that he refrains from doing what others 
succeed in “getting by with,” a great injustice is done 
the reputable members of the bar. Indeed, so much 
has gone unnoticed, or at least unpunished, in the way 
of unprofessional advertising that in reputable quar- 
ters the demand is heard that the profession should 
either discipline the shysters who advertise, or quit 
protesting against advertising. Thus far, barring 
reprimands, no instances where disciplinary action 
based solely on advertising has been taken have been 
brought to our attention, except where the procuring 
of divorces is involved—though the courts have 
threatened. 

Are reputable members of the bar prepared to 
make an effort to discipline lawyers who advertise in 
an unprofessional manner? Such an effort must be 
serious and sustained, in order to put a stop to a 
practice which bears hard, not only on the dignity of 
the profession, but on reputable hard-working mem- 
bers of the bar who scorn to advertise, but whose 
competitors for clients manage to advertise and escape 
even a “reprimand.” The process of checking the evil 
is sure to be slow; for the first offender seems likely 
to escape with a censure, reached after inordinate 
effort on the part of a bar association or public prose- 
cutor; if he persists, next time hell probable be sus- 
pended. A third offence might be punished by disbar- 
ment, 

Are we ready to make and continue to make the 
effort ? 

RussE_tt WHITMAN. 


*In re Morrison, 231 N. Y. 642, 644, 5. 
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THE FEDERATED SHOP CRAFTS 
INJUNCTION 

It is no part of the policy of the Jour- 
NAL to express an opinion on the merits of 
any controversy while that controversy is 
in the process of judicial determination. 

There is, however, so much misappre- 
hension as to the preliminary injunction, re- 
cently ordered by Judge Wilkerson in the 
“Shop Crafts’ case,” that it seems proper to 
consider the character and scope of that in- 
junction. 

It should first be carefully noted that 
the case was not one between private 
litigants in relation to a dispute concerning 
wages and conditions of labor. It was a suit 
brought by the United States to restrain un- 
lawful interference with interstate com- 
merce and with the transportation of the 
mails. The question at the very threshold 
of the case was whether the United States 
might maintain a suit to prevent such inter- 
ference. This question the court answered 
in the affirmative on the authority of the 
United States Supreme Court in the Debs 
case, in which that tribunal declared that the 
national government is charged with the 
duty of keeping the highways of interstate 
commerce, including railroads, free from ob- 
struction. From that decision Judge Wil- 
kerson quoted among other passages the 
following peculiarly suggestive excerpt: 

It surely cannot be seriously contended 
that the court has jurisdiction to enjoin the 
obstruction of a highway by one person, but 
that its jurisdiction ceases when the obstruc- 
tion is by one hundred persons. 

The court fortified his position by refer- 
ence to the Sherman Act which declared ille- 
gal “all combinations and conspiracies in re- 
straint of trade,” and he quoted as follows 





from the opinion of the Supreme Court in 
the Northern Securities case: 

If private parties may not, by combination 
among themselves, restrain interstate and in- 
ternational commerce, in violation of an act 
of Congress, much less can such restraint be 
tolerated when imposed or attempted to be 
imposed upon commerce as carried on over 
public highways. 

On the authority of the “Duplex Print- 
ing Press” case, he held that the exception to 
the Sherman Act established by the Clayton 
Act, did not apply to cases in which the 
United States sued in its public governmen- 
tal capacity, because the limitations created 
by the latter act were carefully restricted in 
their application to cases between employers 
and employees and others of that category, 
involving disputes concerning wages and the 
conditions of employment. 

It will therefore be seen that the foun- 
dation of Judge Wilkerson’s decision was the 
proposition that any interference with inter- 
state commerce, or with the transportation 
of the mails and any combination or con- 
spiracy in restraint of trade including com- 
merce and trade on the railroads as public 
highway, was in itself unlawful. 

There has been no challenge to this part 
of the decision of the court. It has been 
ignored and overlooked. But no one can 
make a sound criticism of that part of a 
decision which deals with the methods by 
which the rights of the parties are to be pro- 
tected and enforced, without taking into ac- 
count the basic principle on which the rights 
exist. 

The challenge of those who have in- 
veighed against the action of the court and 
of the Attorney General in this case has been 
directed to those clauses of the injunctional 
order which restrain the defendants from 

inducing or attempting to induce by ; 
entreaties, argument, persuasion, reward or 
otherwise, any person to abandon the 
employment of said railway companies, 

or to refrain from entering such employment 
and the clauses which prohibit picketing, call- 
ing a strike and giving out statements or in- 
terviews to the press appealing to employees 
and prospective employees to leave or refrain 
from entering employment of said railroads. 

In thus quoting from and in paraphras- 
ing the clauses df the injunctional order most 
frequently criticised as an invasion of the 
rights of “free speech” and a “free press” 
we have, like the critics of those clauses, 
quoted only the words objected to, but the 
critic who desires to be fair and not to cheat 
his own intelligence must not fail to observe 
the frequent reiteration of the qualifying 
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phrase “with intent to further said con- 
spiracy.” 

If it be conceded that the court had the 
right to enjoin interference with the opera- 
tion of the railroads as instrumentalities of 
inter-state commerce, and of the transpor- 
tation of the mails, the honest critic should 
inquire whether every act effectively consti- 
tuting such interference might not be spe- 
cifically enjoined. If calling a strike or main- 
taining a-picket, or resorting to persuasion 
and argument, although lawful in them- 
selves, were successful measures to procure 
an effective interference with interstate 
commerce, how could interference with such 
commerce be prevented without preventing 
the employment of the measures designed 
for that end? 

It should therefore be carefully ob- 
served that the court did not declare strikes 
or the calling of strikes illegal in themselves. 
He quoted many cases which declared them 
lawful. His thesis was that a combination 
of two or more persons to accomplish an un- 
lawful purpose, constituted the crime of con- 
spiracy, even though the means employed to 
accomplish that purpose would otherwise 
have been legal. He declared that in order 
to prevent the accomplishment of the illegal 


purpose, the means adopted must be en- 
joined. 

It is therefore loose talk and loose think- 
ing to say that this was an injunction against 
strikes, and free speech and free press. It 


was none of these. It was an injunction 
against interference with commerce, against 
combinatians and conspiracies in restraint of 
trade and against interference with railroad 
operation as agencies of commerce and trade. 
The incidental prohibition of strikes and of 
persuasion—argument and newspaper pro- 
paganda “in furtherance of such conspiracy” 
does not mean that these measures effect- 
ively used to accomplish the unlawful pur- 
pose would be unlawful when not employed 
for such a purpose. 

POWER AND RESPONSIBILITY 

In another portion of this issue we print 
Chief Justice Taft’s address at the meeting 
of the American Bar Association in San 
Francisco. He advocates various reforms 
tending to make the administration of jus- 
tice more speedy and more certain. These, 
as he states, involve certain changes in the 
matter of the assignment of judges, enlarge- 
ment of the certiorari power, and adoption 
of more comprehensive rules of procedure. 


That sums up the matter briefly and specific- 
ally, but it may be said in general that the 
reforms advocated simply mean making the 
power of our tribunals equal to their re- 
sponsibility. Federal Judges, from the Dis- 
trict Courts to the Supreme Court, are held 
responsible for the speedy and certain ad- 
ministration of justice, and in some quarters 
are criticized for delays unavoidable under 
the present system. Chief Justice Taft 
points out that they are not chiefly respons- 
ible for present defects. Their power is not 
equal to their task under present conditions. 

The principle which the Chief Justice 
urges in respect to judicial machinery is not 
one which applies to that branch of govern- 
mental administration alone. He is simply 
attempting to have applied in some measure, 
within the important field in which he and 
his associates work, the approved ideas 
which are advocated in other fields, and 
which are the basis of sound movements of 
administrative reform throughout the coun- 
try. Scientific attempts to improve govern- 
mental machinery within the last two de- 
cades may be generalized as efforts to make 
the power of officials equal to the responsi- 
bility with which they are charged; or, re- 
versing it, to impose adequate responsibility 
where great powers are exercised. That is 
the approved formula of efficiency—as far as 
machinery goes. It was that which was ap- 
plied to state government in Illinois under 
the administration of Governor Lowden and 
has been applied in other states. Irresponsi- 
ble commissions and departments were con- 
solidated into agencies having both power 
and responsibility. The short ballot is only 
another application of the same formula. 
Simplification of state constitutions to re- 
move the shackles from the legislature when 
dealing with taxation and other vital ques- 
tions, while making it at the same time more 
directly responsible for results by removing 
constitutional alibis for non-performance, is 
yet another. 

Statesmen in and out of Congress, who 
are attentive to wide movements, but prone 
to imagine that there is something special, 
distinctive, and possibly self-interested in 
plans for legal reform, may well note that in 
supporting the practical measures which the 
Chief Justice proposes they are allying them- 
selves with principles of reform of general 
application and taking part in a movement 
that means betterment not only in the judi- 
cial but in other fields of government. 




























































USURPATION OF GOVERNMENTAL FUNCTIONS BY 
SECRET SOCIETIES 





Comment on Recent Remarkable Manifestations of ‘““Gang’’ Tendency to Assume the Right to 
Administer Justice, with Some Reference to Noted Organization of 
Reconstruction Days* 





By Hon. Henry D. CLayton 
Judge of Federal District Court, Alabama 


for himself remember the words of a distin- 
guished American jurist that: 

Law is the business to which my whole life is 
devoted, and I should show less than devotion if I did 
not do what in me lies to improve it, and, when I per- 
ceive what seems to me the ideal of its future, if I 
hesitated to point it out and to press toward it with 
all my heart. 

To be sure it is appropriate to ask this body of 
lawyers to hold in their minds and hearts the senti- 
ments of the text quoted ; and it is meet and proper to 
urge upon each the duty to inculcate respect for law, 
to do his part in its administration and at all times 
to condemn movements and practices hurtful to estab- 
lished orderly government. Along with these sugges- 
tions there arises the lamentable reflection that lawyers 
do not now exercise as much influence in the social 
order generally as they did in the days when our insti- 
tutions were first established or in the time of the 
earlier development of our legal polity. The causes 
for this decline of influence of the bar upon the public 
life are easily discoverable. The prime fault is with 
the lawyers themselves for they do not do their whole 
part in arousing, stimulating and directing the thought 
of the people. Too many lawyers become engrossed 
with the idea that their profession furnishes a gainful 
occupation, that to make a living or to earn money is 
the chief object of a professional career. To do these 
things is of course proper and to be expected, but it 
should not be forgotten that besides the duty he owes 
himself and his family and his client, there is yet 
another which he owes to the community in which he 
lives, 

Among the contributing causes for the decline of 
the influence of the lawyer is the shallow preparation 
for admission to the bar in the cases of many young 
lawyers. It is taken too much for granted that the 
applicant for admission to the bar is grounded in the 
principles of our civil government, state and federal, 
and that he is well and accurately informed as to the 
growth and development of our jurisprudence. This 
unpreparedness of the young lawyer and the narrow- 
ness of some practitioners are encouraged by the exag- 
geration of the importance of case law, and the 
extreme effort to standardize as well as to specialize. 
Such things detract from the interest of the lawyer in 
the study of general law and at the same time tend 
to lessen the notion that he should on proper occasions 
and in the ways available teach the principles of or- 
derly government, and insist that lawful methods and 
none other should be relied on in any case or contin- 
gency. In the discharge of such duty the lawyers 
should of course take pleasure and derive satisfaction. 
He, more than the layman, understands that govern- 


A S a guiding thought for this hour let us each 


*Address before the State Bar Association of Florida at Orlando, 
Fla., June 16, 1922. 
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ment means the benefit of the community as well as 
the individual and is the application of public intelli- 
gence, morality, courage and activity essential to the 
welfare of the citizen and the citizens asa political unit. 
The constitution of Alabama as well as the bill of 
rights of other states declares the object of govern- 
ment is the protection of the citizen in the enjoyment 
of life, liberty and property. To such extent orderly 
government must go; and if it go further and assume 
“other functions it is usurpation and oppression.” It 
can hardly be doubted that the numerous extensions 
of governmental activities beyond the fundamental ob- 
jects of government have led unthinking people to 
forget the real objects of the government. Perhaps 
there is a too prevalent notion on the part of present 
day students of civil government that the main objects 
of organized society are sanitation, road building, pub- 
lic schools and the like. As important as these things 
are, they are incidental benefits derived from the main- 
tenance of order, to meet the developed and devel- 
oping needs of life in our advanced and complex civi- 
lization. 

I would fail in my message to you if I contented 
myself with the observations offered. What has been 
said is obviously the truth but within the limits of the 
occasion we should descend to particulars. 

Recent and almost daily happenings, current his- 
tory, warrant us as lawyers who believe in government 
of laws and not of men, in declaring opposition to all 
secret organizations under whatsoever name that as- 
sume the right to administer corrective or punitive 
justice according to the tenets aed oaths of their mem- 
bers—men without the authority of law. Such acts 
have at different times in the history of our country 
contributed to the idea that government, local or gen- 
eral, has failed to perform its functions and that the 
citizens have found it necessary to do these things 
to remedy governmental deficiencies. It is true that 
the people have the right to revolutionize or to change 
their government whenever they deem it wise to do 
so; but it is quite a different thing for this set of men 
or that set of men to undertake outside of the law to 
declare that the government is inefficient and to arro- 
gate to themselves the power, independent of estab- 
lished public authority, to furnish supplemental reme- 
dies. 

There is no place for an invisible empire in the 
United States, nor any reason for clan or gang to do 
any part of the business of governing or correcting 
or punishing citizens or a citizen. A secret organiza- 
tion for such purposes is reprehensible notwithstand- 
ing avowals of its members that they have benevolent 
objects and have sworn in secret meetings to uphold 
the Constitution of the United States. Such avowals 
and such oaths cannot defeat the just charge that 
these organizations are conspiracies against law 
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and government. They are without lawful power 
to try any man for anything or to condemn and 
punish any citizen for any dereliction or crime, and 
whenever they do try and punish a citizen they 
violate not only the law, organic and statutory, 
but they offend the very spirit of the law and do 
an incalcuable wrong to society. 

The good men who have joined such organiza- 
tions ought to sever their relations. The example 
of an eminent citizen of a sister state may be cited. 
He joined the Klan, discovered that the organiz- 
ation had many cases on its “docket” (mark the 
word!) against citizens, for the most part about 
trivial matters which members felt called upon to 
have heard in secret by the Klan, without the knowl- 
ledge or presence of the accused. In some in- 
stances mere personal grievances or spites were 
investigated. Just as soon as he succeeded in clear- 
ing the “docket” by having the cases dismissed 
this good man abandoned his fellowship. 

Such organizations cannot justify their existence 
by the facts of history, as it can be demonstrated. 
It is familiar that in the days of ’49 in California 
during the excitement incident to the discovery of 
gold there murders and robberies in that mining 
region became so frequent that good citizens 
formed the Vigilantes for the restoration of law 
and order. Conditions there were chaotic and 
crime was rampant. We know that just as soon 
as, and it was soon, the courts could function, the 
organization disappeared, for it was entirely use- 
less in organized and ordered society. 

It will also be remembered that in the early days 
of reconstruction some good citizens of Tennessee 
It is authentic 


organized the first Ku Klux Klan. 
that the first thought and object was to have merely 


a social or benevolent fraternity. It is also history 
that in those unhappy hours of our republic there 
was no civil government of or by the people of the 
South, who had been defeated in arms, but that 
there was the rule of the carpet-bagger and the 
scalawag in control of ignorant negroes in brutal 
numbers. These carpet-bag and scalawag vultures 
were vested with power by the government at 
Washington and their decrees were enforcible by a 
triumphant and present military. The gleam of 
bristling bayonets controlled the situation and il- 
lumined the hard conditions imposed. “The glad- 
some light of jurisprudence” did not show the 
pathway. The Klan conceived the idea of aiding, 
in the restoration of self-government, the preserva- 
tion of the white man’s civilization, and believed 
it better to appeal to the superstition and fear of 
the ignorant and misguided rather than to force. 
We had well-nigh forgotten until within the last 
two or three years the regrettable things of those 
unhappy times. The Klan was investigated by 
congress, the facts revealed and opinions and ar- 
guments advanced. These need not now be recited. 
However, let us remember that within one year 
after the Klan was born those who had used it 
under conditions most distressing disbanded and 
declared it at an end. And it is not to be forgotten 
that after the good men had discarded that organ- 
ization bad men took it up and in garbs and 
shrouds and masks, and in darkness perpetrated 
outrages against black people and white people as 
well. Florida lawyers are familiar with Bacon et 
al. vs. the State (22 Fla. 51). In June, 1886, the 


supreme court of this great state delivered a right- 
eous judgment forever condemning in this com- 
monwealth the organization and methods of oath- 
bound conspirators who would seek to punish any 
man whom they might find guilty of social or 
criminal dereliction. That case revealed an organ- 
ization of men more blood-thirsty and defiant of 
law than the deepest dyed villain whose deeds adorn 
the pages of Dead Eye Dick—the dare devil type 
of dime novels—stories of atrocities committed in 
the great West by gunfighters, “greasers” or sav- 
age Indians. 

A half century and more has gone since the 
ordeals of the sixties. Of those sad days we were 
trying to remember only the valor and sacrifice of 
soldiers and sailors, Confederate and Union. We 
were in the twilight between memory and forget- 
fulness where heroism with its sufferings and with 
its achievements and its failures as well could be 
seen in the soft light, and yet where the evening 
shade had come to obscure the asperity and cruelty 
of unhappy sectional differences. Long since the 
reunited country had accepted the lofty sentiment 
of the beloved McKinley, one of the very sweetest 
souls that ever dwelt in the White House, who 
felicitated the advent of the day when in fraternal 
friendliness the Union soldier could put flowers on 
the grave of the Confederate soldier and the Confeder- 
ate soldier could pay the same loving tribute to the 
Union soldier. The astonishing thing is that after all 
these years and in these times of peace in our land, with 
orderly government functioning everywhere, the justice 
of the peace in the remote hamlet and the Supreme 
Court of the United States at Washington—all other 
governmental agencies between these two ex- 
tremes of judicial authority operating in orderly 
fashion—it is, I repeat, strange indeed that men 
should feel called upon to organize themselves into 
unlawful combinations to try and condemn their 
fellow citizens in secret and to inflict punishment 
in darkness. 

Such organizations have no place in our land. 
They are not useful in the governing business and 
their activities cannot fail to be productive of 
crime. Public officials are required, not members 
of clans or gangs, to take the oath to uphold the 
constitutions, and the law vests in and enjoins 
upon the courts the duty to hear accusations, try 
offenders and award punishment or acquittal as the 
one or the other may be proper; in short to apply 
the law applicable to the facts and to make the 
pronouncement of justice. No citizen wants his right 
of person or property passed upon by any secret con- 
clave. He demands a fair tria!, in the daytime, by an 
impartial judge and a jury of his peers. This is the 
final analysis to which we reduce our representative 
democracy in matters of all complaints public and pri- 
vate for infractions of the law in any and every kind 
of case. Invisible empires and oath-bound organiza- 
tions are unnecessary for good government; indeed 
and in truth their existence and actions constitute crime 
against government. We can amplify the charge 
against these clans or gangs by reference more in de- 
tail to their methods. ey are not only practiced 
under shrouds and behind masks and in darkness, in- 
herent evidences of cowardice, but they are un-Ameri- 
can and inevitably lead the way to atrocities. An 
effective remedy for the extirpation of these unlawful 
organizations would be to reach their membership and 
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to appeal to any of the good citizens who may be mem- 
bers and have them understand the danger of clan 
and gang organizations. 

I happen to know that in one American city in 
the stress and excitement of the war, with the idea that 
it would serve a definite patriotic purpose, two secret 
masked societies of the Vigilantes kind came into exist- 
ence. Parades by day and night were staged. Men 
of fine integrity and patriotism were members and offi- 
cers. I believe these organizations have passed out of 
existence, but it is said that at one period it was with 
the greatest difficulty that the leaders, who happened 
to be men of unusual strength of character, were able 
to restrain activities and outrages based upon mere sus- 
picion, or to deter the secret regulation of trivial mat- 
ters. It is not to be doubted that the absence of the 
restraint of public opinion, the confidence begotten by 
the possession of the power of numbers and secrecy 
accompanied by intolerance make manifest the harm 
to come from secret organizations. The danger is in- 
herent in the very existence of bands, call them Klans- 
men or gangsmen. Their very threats are anonymous, 
made in the name of nobody that can be recognized, 
and subscribed with mystical names and signs not 
usable in any lawful business or enterprise. Every 
stage of the proceedings of these bands is despicable 
and they cannot justify their conduct upon any claim 
that they promote virtue and safety, public or private. 

In the main the conduct of the American people 
and their attitude in respect to the menacing danger 
which I have denounced may be construed to indicate 
a regrettable indifference to the outrages committed 
by secret organizations with or without name. Public 
opinion should declare that there is not the slightest 
element of fair play in the conduct of clansmen and 
gangsmen. No member is as bold as was the blood 
avenger of ancient times, who had the courage to en- 
counter his enemy in single-handed conflict. This 
modern outlaw always acts through overpowering 
numbers. These marauders always bear deadly 
weapons ; the victim is helpless. He must submit to a 
flogging or killing according to the decree of the secret 
conspiracy against the inalienable right of trial by jury. 

Business and industry have thrived in a way under 
the dominion of a tyrant, a ruler feared but one seen 
and known and whose laws and decrees and methods 
of enforcement could be learned; but it must be ex- 
pected that industry will wither if brought under “in- 
visible” tyranny actuated by variable whims or pas- 
sions, preference or prejudice. It matters not how 
much noisy propaganda may be promulgated as to edu- 
cation, sociological and humanitarian benefits which 
should be provided by government, if the results of 
such propaganda do not overcome the widespread 
ignorance of the fundamental purposes of government. 
The average citizen instinctively feels that he is entitled 
to protection. If his government, local or general, can- 
not afford this protection, the primitive law of self- 
defence will cause him to seek protection through un- 
official and perhaps secret organizations of his friends 
and neighbors. Thus it is easy to foresee clans mul- 
tiply and the wide-spread growth of armed cliques for 
the existence of which can be urged self-protection. It 
would be easy to go further and tell how such organ- 
izations would act, as they have done in the past, for 
instance, develop strong men as leaders, and thus the 
process might go on from clan to tribal government, 
oligarchy and eventually to monarchy or the horrors 
of hellish confusion and chaos. It is within the bounds 


of conservatism to say that our citizenry cannot be ex- 
pected to remain loyal to a government, which is unable 
to afford protection. Out of disloyalty there will come 
the destruction of orderly procedure and methods and 
there will be a lapse into barbarism. Public complac- 
ency, indifference and cowardice must not contribute 
to the destruction of our institutions. 

For the serious menace of “invisible” government 
and outrages perpetrated behind masks or under cover 
of ghostlike paraphernalia there should be a remedy 
and it will be found and made effectual when there is 
an aroused public sentiment to condemn generally all 
secret organizations pretending in the name of right- 
eousness to supply the deficiencies in government. The 
growth of masked vengeance cannot be charged to the 
inefficiency of the courts. It may be that some thought- 
less and pretended publicist would charge the cause to 
be the failure of the courts to properly discharge their 
duties, but the fact is that few if any of the matters 
that have provoked the white-garbed or masked forces 
of iniquity have apeared to have been the subjects of 
any sort of court action. Any observant man will agree 
that the mob or clan disease is largely attributable to 
unsound thinking ; sometimes to the malevolence of in- 
dividuals. And then, too, the idea seems to be popular 
that legislation and official regulation can and must 
effect, restrict, direct and prohibit, here, there and 
everywhere. Let it be admitted that much modern 
legislation and regulation has patent benefits to its 
credit, but it is true that all such has come so fast as to 
warp our mental processes and militate against our 
ability for sound thinking. 

We are able to cause an official to be sent to in- 
spect and approve or punish our neighbor for the way 
he keeps his back yard. Our children’s teeth and ton- 
sils are the subject of public inspection and criticism. 
Our neighbor’s cows must be dipped in a prescribed 
way or the neighbor must go to jail. In some states it 
is undertaken to get away from the old-time right of 
barter or trade, the law of supply and demand, of 
profit and loss, and to regulate the purchases of neces- 
sities by legislation enforcible by criminal prosecution. 
Amusements are censored, recreation is regulated. 
Unless the school to which we send our children is ap- 
proved by officialdom, we must go to jail and the chil- 
dren become the wards of juvenile courts. The amount 
of earnings that wives or husbands must contribute to 
the support of the family is not merely the ground 
for prosecution and punishment but a source for the 
interference of the courts of domestic relations. The 
towels and toilets of the hotels are the subjects of reg- 
ulation, and the sad commentary is that such is neces- 
sary in many cases for sanitation and health. 

It is not to be wondered at that one set of men, 
finding their neighbor doing something too trivial yet 
to have become the subject of regulation, should forth- 
with put into operation the tyranny of mind and foster 
intolerance such as characterized the great and cruel 
inquisition. It is easy for us to comprehend the mental 
process of the man who has seen his neighbor reg- 
ulated in all things else becoming impatient at the lack 
of official regulation as to some other thing and there- 
upon endeavoring to supply the remedy called for by 
the supposed legal or official delinquency. In the cam- 
paigns for the promotion and passage of the multi- 
tudinous regulatory laws that hedge us about in every- 
thing of commission or omission some men have argued 
as to inalienable legal rights, natural rights and priv- 
ileges of personal liberty. The proponents of modern- 
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ism have squelched the objectors and have put them 
in the category of reactionaries. Thus has intolerance 


of thought and action been encouraged. We have 
taught ourselves to talk and think violently about per- 
sonal habits and customs and too often intolerant 
action has followed. We have stressed the sidelines of 
governmental activity to the neglect of the funda- 
mental rights guaranteed to the citizen. Too many 
people are willing to maltreat a neighbor or to be un- 
just to an official because they have dared to give 
offense in some trivial matter or have not conformed to 
the judgment of the critic. In the pulpit, on the plat- 
form, in the court room, in the school and home let 
there be taught the fundamental truths as to the rights 
of men and the common sense application of the-gev- 
erning principles of our intricate society. It would be 
well if the present generation could fully realize that 
the great factors in civilization are not in public school 
education, sanitation and highway construction and the 
like, but that these factors are the principles which 
demand the preservation of life, liberty and property 
and the continuation of the pursuit of happiness. The 
fruits of such tutelage will be the reduction of un- 
lawful acts by day as well as in the darkness of the 
night. Fault lies, as I have endeavored to show, not 
in any fundamental weakness of our civilization or 
government, but in the fact that we have obscured the 
foundation and framework of society and have too 
often forgotten the everlasting principles of good gov- 
ernment enunciated in federal and state constitutions, 
the organic law essential for an effective and perpetual 
representative democracy. 

Let it be noted that in the criticism of outrages 
mentioned there has not yet been heard any suggestion 
that the “melting pot,” which the world war showed 
had melted too little, was blameworthy. This would 
indicate that the guilty parties are native Americans. 
It is also to be said that while the first Ku Klux Klan 
is reputed to have taken undue interest in politics and 
the color question the recent activities have appeared to 
be free from color or political alignment. The activi- 
ties of the masked marauders have seldom been directed 
against the perpetrators of capital offences. Vagrancy, 
family troubles and disapproval of official methods of 
local officials seem to have afforded a considerable 
part of the cause of action on the part of the maskers. 

Take the Birmingham episode. In Alabama we 
have a number of what are called “whole time health 
officers,” officials devoting all their time to looking 
after the public health interests of cities and counties. 
Certain counties and communities have discharged such 
officials because not needed or on account of the ex- 
pense, or possibly because of the disapproval of 
methods of administration. At that great industrial 
city of the South a thorough-going young physician 
holds the place of county health officer. He seemed to 
have offended some people in the ordinary discharge 
of his duties and at a time when there was no epidemic 
or other cause for excitement or unusual activity of his 
department. The result was that he was enticed from 
home by a band of men under cover of darkness and 
severely maltreated and ordered to quit his job or 
suffer. The latest report is that he has not quit and is 
still discharging his duties faithfully and acceptably. 

The justly proud little city of Columbus in 
Georgia enjoyed the possession of its own modern gov- 
ernment. It had a mayor and city commissioners, but 
much of the governing business was done through a 
city manager, a capable man from a Northern state. 


He was not charged with any misconduct official or 
other, nor was there any effort to procure his discharge 
in the ordinary way provided by law. Threatening 
letters were sent to the mayor; the city manager was 
attacked and beaten, and finally pursuant to the threats, 
a bomb was placed at the residence of the mayor and 
its explosion did great damage. A few days thereafter 
- city manager resigned and returned to his former 
ome. 

I have given you these two instances of outrages 
by marauders where the victims held high place. In 
all probability there are numerous instances where the 
victims are obscure and without influence and who, 
therefore, have suffered in silence or have respected 
the threats of these conspirators against individuals 
and society itself. 

A bad feature of such outrages is that they are 
not perpetrated as the avowed acts of criminals or mis- 
creants but are committed under the guise and pretence 
of morality, reform or uplift. These law violators are 
guilty of the inexcusable self-deception of believing 
that they may do wrong and that thereby good will 
follow. There is too much disposition to minimize the 
import of such outrages but I deem it a subject of such 
timely interest as to discuss these things and occur- 
rences. I would not say that present day outrages are 
all perpetrated by the Ku Klux Klan, but that outrages 
are perpetrated in that name and according to mystic 
and reprehensible methods. Whoever may be guilty of 
these outrages the time-honored rules of common 
sense, propinquity, repute and circumstantial evidence 
all unite to put the Ku Klux Klan on the defensive. 

If I should ask you to state in what branch of 
medical science has come the greatest achievements for 
the benefit of humanity you would perhaps answer, “in 
surgery.” You would advance as your supporting rea- 
sons many wonderful performances in operative surg- 
ery, indeed so wonderful as to be almost miraculous. 
But let me say that the greater and the greatest achieve- 
ment of the medical profession is the discovery and 
practice of what I may call, because I have only a 
limited knowledge of medical terminology, preventive 
medicine. This has well-nigh eradicated yellow fever, 
typhoid fever and other fearful diseases. I now appeal 
to you to do for the body politic what General Gorgas 
and his brethren have done for the health and preserva- 
tion of the human body. Follow the example of for- 
mer United States Senator White, of Alabama, who 
was a brave Confederate soldier and now a leading 
lawyer, and former United States Senator Percy, of 
Mississippi, now in the front rank of the bar of that 
state. They have publicly denounced “invisible” inter- 
ference in government by clan or gang and have the 
support of their brethren and people. 





A Lady “Learned in the Law” 


“The call at the Inner Temple on May 10, of 
Miss Ivy Williams, a distinguished graduate of the 
Universities of Oxford and London, constitutes a 
memorable landmark in legal history, inasmuch as 
Miss Williams has beaten the record in being the 
first woman called to the Bar of England. This 
unique incident may recall the fact that a lady, 
more than half a century ago, made a permanent 
mark by her profound knowledge of English juris- 
prudence. It is no secret that the Hon. Charlotte 
Sugden, a daughter of Lord St. Leonards, assisted her 
father in the writing of well-known textbooks.”— 
Exchange. 





National Bureau of Economic Research Unites Men of Divergent Views in Scientific Search 
of Social Programs 


for Facts as Basis 


tional Bureau of Economic Research, Inc., are 

particularly interesting to the legal fraternity, 
not only because of the subjects dealt with, but also 
because of the novel form of the Bureau’s organiza- 
tion, and the quasi-judicial processes used in pre- 
paring its reports. 

Subjects just investigated, and those under ex- 
amination, appeal especially to lawyers who have 
to deal with cases in taxation or personnel prob- 
lems and who take part in public discussions. 

For over a year the Research Staff of the Bu- 
reau was working on its first problem, viz.: a study 
of the Amount and Distribution of Income in the 
United States. This investigation was the most 
comprehensive affair of its kind ever undertaken 
in this country. The lack of data concerning the 
financial ability of this Nation became a matter 
of deep concern during the War. The Bureau has 
now met this need. 

The carrying out of this investigation forms a 
striking demonstration of the Bureau’s methods of 
operation. When the Bureau was organized in 1920 
it was the purpose of the founders to bring to- 
gether representatives of the various groups in so- 
ciety which view economic, social and industrial 
problems from divergent angles, in an effort to 
have them determine, exactly and impartially, 
facts, which should form starting points for clear 
thinking. 

Thus the Bureau is purely a fact-finding or- 
ganization, rigidly barred from becoming an agency 
for propaganda or for the profit of any of its mem- 
bers, directors or officers. How its Board—varied 
us the members’ personal beliefs and interests are— 
has been able to function, is described by Dr. Wes- 
ley C. Mitchell, Director of Research, in these 
words: 

When we met in February, 1921, our organization 
seemed to us all a promising experiment, but still an 
experiment of uncertain issue. The plan of bringing to- 
gether into one Board men who represented so many and 
such divergent views of public policy, as are here repre- 
sented and of asking all these men to unite in assuming 
responsibility for the publication of such findings as the 
Bureau’s staff might reach, was a very bold plan. 

We hoped that the staff could do work that would 
commend itself to honest opinion of all shades. We hoped 
that the Directors could agree upon the facts presented, 
however they might differ concerning the policies to which 
these facts pointed. But we could not be sure of success. 
For the field in which we were working was one which 
put our organization to a severe test 

That we have not failed, that on the contrary all 
members of the Board accepted the estimates made by the 
staff, with the exception of one Director who was in 
Europe and could not read the manuscript, should be a 
source of pride to every one connected with the Bureau. 
This agreement shows each of us that we may trust the 
fair-mindedness of all the others. It justifies us as a 
Board in facing the future with far more confidence than 
we could feel a year ago. 

More than that, the success of our enterprise has a 
large, impersonal significance. Our Bureau is seeking to 
raise the discussion of public questions to a higher level. 
We believe that social programs of whatever sort should 
rest whenever possible on objective knowledge of fact and 
not on subjective impressions. By putting this faith 
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into practice we are making a contribution to the working 
methods of intelligent democracy. The practical demon- 
stration we have given that men of otherwise divergent 
views can unite in the scientific investigation of contro- 
verted social facts will give a powerful stimulus to all 
movements like ours. 
In the report on “Income in the United States” 
which has just been published, national income is 
defined by the Bureau as consisting of the goods 
and services produced by the people of the country 
or obtained from abroad for their use—omitting 
goods and services for which no price is paid. The 
quantities of these goods and servcies are neces- 
sarily expressed in dollars; and these quantities are 
net,” that is, negative income (losses), mainte- 
nance and depreciation charges are deducted. 
This report gives the answers to the following 
questions: 
What is the aggregate income of the American people? 
How much does that income vary from year to year? 
What part of the changes is due to fluctuations in 
prices and what part to fluctuations in the production of 
goods? 

How is the aggregate income divided among indi- 
viduals ? 

What proportion of the whole income goes to wage- 
earners and salaried employees? 

How does per capita income in the United States 
compare with that in other countries? 

With the publication of the report on “Income 
in the United States” completed, the Bureau re- 
ceived striking recognition in the request from Sec- 
retary Hoover that it undertake a study of Unem- 
ployment and the Business Cycle. 

Four members of the Bureau’s Board had 
served on the Advisory Committee of the Presi- 
dent’s Conference on Unemployment. Before that 
Conference adjourned it recommended that an effort 
be made to frame a practical program for prevent- 
ing the recurrence or at least mitigating the severity 
of future periods of widespread unemployment. To 
supervise this work the Conference appointed a 
Standing Committee of which Secretary Hoover is 
Chairman. This Commitee recognized that a care- 
ful investigation must be made into the cyclical 
fluctuations in employment and into the merits and 
defects of various remedies proposed before they 
attempted to formulate a policy. The Conference 
on Unemployment had no organization ready to 
make such an investigation. So Secretary Hoover 
asked the National Bureau of Economic Research 
to prepare a report on Unemployment and the Busi- 
ness Cycle within six months. 

To get results quickly the Bureau asked the 
co-operation of several other agencies, including the 
Russell Sage Foundation, the Bureau of Railway 
Economics and the Federated American Engineer- 
ing Societies. 

Through a special fund made available for this 
purpose, the staff of the Bureau was greatly aug- 
mented and a wide-spread organization built up 
for the purpose, with the result that information 
concerning practical methods of combating busi- 
ness depressions is being obtained on a scale greater 
than ever before. Gustave R. STAHL. 












"= =—3—3 4 ee esas os 


_- 
eo a 


SHOULD INSANITY DEFENSE TO CRIMINAL 
CHARGE BE ABOLISHED ?P 





Proposal That Evidence on This Point Be Excluded from Jury and That Method of Deal- 
ing with Question Be Adapted to Newer Attitude of Law 
Towards Crime and Criminals 





By Hon. Curtis D. WiLBuR 


Associate Justice of Supreme Court of California 


HE code of the State of California, like that of 

most of her sister states, declares that idiots, luna- 

tics and insane persons are not capable of com- 
mitting crimes. No matter how many people are killed 
by such persons, or how many houses or towns are 
burned by them, no crime at all has been committed. 
The damage done by the lunatic is just as real and 
just as great as if he were sane, but the killing of a 
human being is no offense because there was no mind 
capable of understanding the wrongfulness of the kill- 
ing, and although the lunatic fully intended to kill and 
knew that he was taking human life, no offense against 
the law is committed. 

Having determined that a defendant is insane, the 
criminal law discharges the defendant; the homicidal 
maniac to kill; the idiotic pervert to commit other sex- 
ual crimes; the pyromaniac to burn more houses and 
the kleptomaniac to steal. The lunatic released from 


custody with a verdict and judgment of the court 


declaring him irresponsible may kill and destroy in- 
discriminately, for, like the King, he “can do no 
wrong.” On this subject Blackstone says: 

Yet in the case of absolute madmen, as they are not 
answerable for their actions, they should not be permitted 
the liberty of acting unless under proper control; and, 
in particular, they ought not to be suffered to go ‘loose, 
to the terror of the king’s subjects. It was the doctrine 
of our ancient law that persons deprived of their reason 
might be confined till they recovered their senses, with- 
out waiting for the forms of a commission or other 
special authority from the crown; and now, by the va- 
grant acts, a method is chalked out for imprisoning, 
chaining and sending them to their proper homes. 

As Henry M. Boies says in his work. “The Science 
of Penology,” “a criminal who is insane is much more 
dreaded and dangerous to be at large than a sane one.” 

It is clear that the criminal law in extending com- 
plete immunity to the idiot and the insane has in this 
instance wholly ignored the fact that the purpose of all 
punishment is to protect the public from other criminal 
acts by the same or other persons, and not to avenge 
an injury. 

It is obvious that the welfare of the public demands 
that homicidal maniacs, pyromaniacs, kleptomaniacs, 
and sex perverts should not be permitted to run at 
large, without supervision, and this danger points to 
the necessity of doing away with insanity as a complete 
defense to a criminal charge. England has solved this 
problem in a very practical but perfectly illogical man- 
ner, for the defendant acquitted on the ground of 
insanity is committed to an asylum for life, nominally, 
“during the Kings’ pleasure,” so that they are called 
“King’s pleasure lunatics,” no matter how sane they 

Note: This paper was read by Justice Wilbur before the Judicial 


Section of the American Bar Association at its recent meeting in San 
Francisco, Calif. 
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may be when committed or afterwards become. Hence 
in practice in England insanity is never interposed as a 
defense except in capital cases. 

There is, however, another and more important 
reason for a change in our system. At present, the 
defense of insanity is a trap for the insane, and a way 
of escape for the sane. 

It is a humbug, a pretense, a cloak for hypocrisy, 
an invitation to murder all too frequently accepted by 
the jealous lover, the discarded mistress, the indignant 
father or outraged husband. 

The average jury acquits the man or woman who 
does exactly as the jurors would have done under the 
same circumstances, and this upon the ground of in- 
sanity! On the other hand the very barbarity and 
shocking cruelty of the really insane man usually re- 
sults in a verdict of guilty. 

The idea of the so-called “unwritten law” has so 
taken hold of the imagination of the people that we con- 
stantly hear respectable and worthy citizens assert 
that under certain circumstances they would ruthlessly 
and publicly execute the offender against their house 
and fireside. They have no vision of the gallows or of 
the prison before them, but expect the plaudits of their 
friends and a triumphant acquittal upon the ground of 
insanity. The trial of the murderer becomes a trial of 
the dead man. His villianies are exaggerated and mul- 
tiplied. The more wicked the defendant believed the 
murdered man to be, and the more this belief departs 
from the actual facts, the more clear the evidence of 
insanity. The dead man may have been led to his un- 
doing by a vampire, but to the jury she is the wronged 
wife, daughter or sweetheart. Thus blind justice liber- 
ates the murderer and besmirches the reputation of the 
dead. The prosecutor cannot defend the dead by his 
evidence, because such evidence would only prove more 
clearly the insanity of the defendant by showing that 
the beliefs of the defendant were insane delusions! 

The absurd results of criminal trials where in- 
sanity is a defense grow in part out of the practical diffi- 
culties in the trial of so intricate and elusive a question 
as insanity before a jury of laymen. These difficulties 
cannot be fully discussed within the limits of this 
paper. The outstanding difficulty is with the method 
of securing experts and of eliciting their testimony. 
This difficulty is universally recognized. I cannot do 
better on this subject than to quote from Oppenheimer 
on “The Criminal Responsibility of Lunatics.” He 
says: 

, I cannot help feeling that those writers, legal and 
medical, who attempt to revolutionize the organization 
of our courts for the trial of lunatics or alleged lunatics 
accused of crime, are beginning at the wrong end. The 


part of our system of criminal procedure which, more 
than any other, stands in urgent need of reform is the 
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mode in which medical evidence as to the accused per- 
son’s state of mind is obtained. Much, indeed, of what 
appears unsatisfactory in such trials is due to the in- 
herent difficulties of the subject of inquiry and to the 
limits and imperfections of mental medicine in its pres- 
ent state. But I make bold to assert that the practice 
peculiar to Anglo-Saxon jurisprudence, of allowing ex- 
perts in criminal trial to be instructed by, and to be called 
on behalf of the parties, lies at the root of practically 
all the avoidable evils of which such trials are productive. 
The only qualification required in this country of an 
alienist expert is that he must be on the medical register. 
Now it is quite possible for a medical man to have 
passed through his curriculum and through the examina- 
tions which have landed him on that coveted shore, with- 
out having seen a single case of mental disease. And 
whilst it has been held that a witness whose knowledge 
of foreign law is derived solely from study, unsupple- 
mented by practice, is incompetent to give expert evi- 
dence on such foreign law, nothing but his own conscience 
will prevent such a medico from posing as a witness 
skilled in lunacy. That the value of the testimony of 
such a one is nil goes without saying; yet when his 
opinion is matched against that of an alienist who has 
made insanity his life study, the jury has no measure 
by which to ascertain the relative weight to be attached 
to these two opinions and can do little more than look 
puzzled in the face of what is called conflicting medical 
evidence. The possibility that the expert may perchance 
be a man whose judgment is unobscured by any knowl- 
edge of the subject on which he is to testify, is perhaps 
the greatest, but certainly not the only, fault inherent in 
our system... 

Such being the defects inseparable from the English 
practice, it is a matter of surprise that it has not long 
since been given up in favor of the continental sys- 
tem under which the experts are appointed by the state 
and called in behalf of the court. And what is even 
more astonishing is the fact that a demand for such a 
reform is not constantly and incessantly expressed from 
the bench. Judges indeed are fully alive to the unsatis- 
factory nature of scientific evidence in this country, and 
many of them have not made the least secret of their 
utter want of confidence in medical testimony. But, as 
far as I know, the only judicial voice thus tar raised 
in favor of the adoption of the continental plan, is that 
of Judge Edge, who in 1904, at Clerkenwell Sessions, 
said: “I have no faith in expert evidence called by the 
parties. They might be the best of experts, but their 
statements are usually as wide as the poles asunder. I 
wish the rule here were the same as in Germany, where 
no expert evidence is allowed except that provided by 
the Court.” Yet it is only by a change in this direction 
that an improvement can be expected. It is not, how- 
ever, enough that experts should be instructed ad hoc 
by the court in each individual case separately; they ought 
to form a permanent professional body, attached to the 
courts in an official capacity. ° 

Another very grave defect in our system of proced- 
ure is the very meager opportunities which it affords 
for the investigation of the mental condition of an ac- 
cused person. “The scandal,” justly complains Dr. Bland- 
ford, “which has come upon evidence given in doubtful 
cases of insanity has arisen from medical men giving 
their opinions after an amount of knowledge and ex- 
amination which in no degree warranted any opinion 
at all.” 


Upon the same subject Henry M. Boies, abov 
referred to, declared: 


Scientific Penology at the beginning of the twentieth 
century, then, demands that the law shall enforce an 
examination by an expert alienist of every prisoner ac- 
cused of crime whose record, appearance, or offense in- 
dicates a possibility of mental aberration, or who pleads 
insanity in defense; and that all who are judged from 
such examination irresponsible or mentally diseased, shall 
be committed under an indeterminate sentence to a special 
hospital for the criminal insane. 

When a person shows symptoms of being sick, or 
diseased, a doctor is called to decide what is the matter 
with him, and to prescribe the treatment. When mental 
disease is made a defense against a charge of crimi- 
nality the examination and evidence of expert alienists 
should be required by the state to decide the facts, and 
make the proofs with authority to the jury. 

The expert should be called by the state; to act in 
an impartial, judicial state of mind, and not to search 


e 


for reasons or arguments to sustain the position of either 
the prosecution or defense. Experience with expert evi- 
dence has produced the conclusion that it may be procured 
to support or contest either side of almost every case. 
It would seem that the facts will be best discerned and 
made known by the employment by the State of an alien- 
ist of acknowledged ability and experience, whose de- 
cisions shall be accepted as decisive by both prosecution 
and defense, and so the confusion from a conflict of ex- 
pert testimony avoided... . 

In confirmation of what is said by Mr. Oppen- 
heimer, it may be stated that in a capital case recently 
before the Supreme Court of the state, and in which 
the defendant is now awaiting execution, there were on 
the defendant’s side five witnesses who had spent more 
than a score of years each in the study of insanity and 
on the side of the State two witnesses, one of whom 
could not tell the difference between a delusion and an 
hallucination, and the other rather triumphantly de- 
clared on cross examination that he had never been 
locked up with the insane. 

Another outstanding difficulty is that the expert 
testimony introduced is not predicated upon the actual 
truth concerning the person under investigation, but is 
based upon erroneous and often false testimony. 

These conflicts between experts are hopelessly be- 
wildering to a jury, particularly where judges are for- 
bidden by the constitution to sum up the evidence, and 
are confined in their instructions to abstract act and 
abstruse definitions of the law. 

Why should we not do away with a defense which 
was introduced into the criminal law at a time when 
nearly all felonies were punishable by immediate death ; 
and adjust our criminal defenses to the newer attitude 
of the law with reference to crime and criminals? 

We are learning that a large portion of our so- 
called criminal class is defective mentally, and that the 
recidivists are usually defective. An insane man cannot 
now be tried, while insane, nor if convicted can he be 
imprisoned or executed while insane ; he must be treated 
as mentally sick and placed in a hospital, and tried or 
punished only when he has recovered. Even now an 
insane person who has been convicted cannot be sen- 
tenced nor can the sentence be executed while he is 
insane. It should be observed, however, that the in- 
sanity necessary to avoid a trial or after conviction to 
avoid punishment is of different degrees, and conse- 
quently the use of the word “insane” without modifica- 
tion is somewhat confusing. 

The responsibility of the insane for criminal action 
has ,been a subject of discussion for centuries and 
different ages, and different countries, have reached 
varying conclusions. Philosophers, criminologists, 
physicians, psychiatrists, lawyers, judges and legislators 
have discussed the question so thoroughly that I ven- 
ture upon the treatment of the subject only because 
recent developments in penology have pointed the way 
to practical reforms which may be readily adopted. 
The Juvenile Court legislation; the system of proba- 
tion and parole for the adult criminal, and the inde- 
terminate sentence by which a convict’s release depends 
upon his conduct while in custody, all place emphasis 
upon the power and duty of the State to deal with the 
offender with a view to his reformation. The system 
of probation and parole has already been extended to 
the insane with marked success. There is nothing new 
in the idea that reformation of the offender is a cardinal 
reason for punishment except the increased emphasis 
given to that idea by this new plan. 

In the Juvenile Court we acquire jurisdiction over 
the child who commits any offense, however trifling, 
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and the court exercises that jurisdiction for the good of 
the child and of society, if deemed necessary, until it 
has attained the age of 21. The State stands in loco 
parentis and like a good parent gradually relaxes its 
control as the child gains in discretion and self-control 
until the parental supervision fades into complete lib- 
erty of the child. 

It is obviously dangerous to release an insane 
person who has committed one murder, or rather, who 
has innocently killed some unsuspecting and unoffend- 
ing bystander, because under the same influence he may 
kill another when the occasion arises. His very inno- 
cence of wrong motives and inadequacy of provocation 
makes him a greater menace to society than the wilful 
wrongdoer. It seems clear that an insane man who has 
killed another man should be under the jurisdiction 
of the State during the balance of his life, and that 
apparent or actual recovery from his malady should 
not completely release him from all restraint or super- 
vision, particularly as at least thirty per cent of ap- 
parent recoveries have relapses. 

Various legislative efforts have been made to pro- 
tect the state against the insane who have committed 
or threatened criminal acts. In this state commitments 
to the state insane asylum are limited to those insane 
in danger of doing harm to the property or person or 
health of themselves or others. 

In cases of acquittal on the ground of insanity our 
statute provides that the verdict shall so state and that 
the court may thereupon order another trial before an- 
other jury upon the subject of his insanity ; “if the jury 
find the defendant insane, he shall be committed to the 
state insane aslum. If the jury find the defendant sane, 
he shall be discharged.” However, if the judge enter- 
tains a doubt as to the defendant’s sanity, the defendant 
should not be tried at all until he has been declared sane 
by a jury selected for the purpose of that inquiry, and 
therefore it is hardly to be expected that the judge 
will immediately after the trial call in another jury to 
try the defendant for insanity after he has been ac- 
quitted, and as a matter of fact it is rarely done. In 
New York, however, the verdict of acquittal on the 
ground of insanity results ipso facto in a commitment 
to an insane asylum, as in the Thaw case. In discussing 
that matter the Supreme Court of New York said: 

Such a commitment is not for the punishment of 
such a defendant, for there can be no punishment for 
him who has been acquitted, but it is for the protection 
of the public, made in the exercise of the police power 
of the state, which permits the restraint of an insane per- 
son who at large would be a danger to the peace and 
safety of the people. The commitment can last only so 
long as the defendant is insane, and he has the right at 
any time under the law to have his sanity determined 
upon habeas corpus. (People ex rel. Peabody vs. Chand- 
ler, 133 N. Y. S. App. Div. 159). 

It is the law then that a person in order to be tried 
for crime must be sane at the time of trial, and in order 
to be acquitted of the crime must have been insane at 
the time he committed the criminal act, and in order to 
be restrained of his liberty in this state, must again 
become insane so soon after the trial that the judge will 
order his detention and trial for insanity before a jury 
selected for that purpose. Let it be noted, however, 
that we are not pausing to define the different degrees 
of insanity involved in this statement. 

There is no inherent injustice in a system by which 
the state may assume jurisdiction over a person who 
has committed crime, and limit the liberty of that indi- 
vidual to whatever extent may be necessary to protect 
the public. This is done in the case of a sane defendant 


and is even more necessary in the case of an insane 
defendant. 

There is, therefore, no inherent reason why in- 
sanity should be allowed as a defense save the unwill- 
ingness to punish the person who does not know and 
cannot understand that the act committed is wrong. 
Certainly it is not desirable to promise or to grant 
pardon in advance to any person sane or insane. If it 
is right to confine a well man for the protection of the 
public, it certainly is permissible to confine a mentally 
sick man where he will receive such treatment as may 
restore him to mental health. This much is conceded 
and the law recognizes. 

Assuming then that the so-called criminal insane, 
should at least be confined, or be under supervision 
during such insanity, the question is as to whether or 
not apparent or real recovery should ipso facto oper- 
ate as a complete and final discharge, regardless of the 
dangers of relapse or the uncertainties of diagnosis. It 
may be conceded as a matter of abstract justice that 
liberty should follow recovery. The practical difficulty 
is in determining whether or not there has been a cure 
and the certainty that, if there has been a cure, there 
may be a relapse fatal to the life or property of some 
one else. The system of trial of insanity either for 
commitment or release from an asylum by a jury is 
almost certain to result in error. And, as has been 


said, the chance of error is greatly increased where 
judges are confined to a statement of abstract propo- 
sitions of law in instructing juries. 

After an exhaustive examination of evidence in 
the Thaw case Judge Mills in 1909 declared that in his 
opinion Thaw was suffering from an incurable form 
of insanity (People v. Lamb, 118 N. Y. S. 389), and 


yet in 1915 Thaw was released from custody after 
numerous previous attempts to secure his release. 

My proposal then is this: That insanity be no 
longer treated as a defense to a criminal charge, and 
that evidence on that subject be excluded from the jury 
trying a criminal case ; that after conviction the defend- 
ant, upon suggestion of insanity, be examined by a 
board of alienists with a view to determining whether 
the defendant should be committed to the state hospital, 
or prison, or be released under probationary super- 
vision to private hospital or to other custody; that 
the judge be empowered to make such supervisory 
orders from time to time upon the advice of competent 
alientists as may be necessary, and that the state retain 
jurisdiction over the defendant even after an appar- 
ently complete cure for at least as long as the maximum 
term of imprisonment for the offense, resuming custody 
of the defendant during that period whenever symp- 
toms of a relapse make further custody desirable for 
the protection of the public. If this seems chimerical, 
it should be remembered that it is more lenient to the 
defendant than the present English system and that 
we are drifting more and more towards probation and 
parole of the criminal class, with a right to resume 
actual custody of the offender under sentence already 
imposed without further trial for new crimes, and that 
eventually all habitual criminals will be under contro! 
of probation or parole officers, and that the expense 
of our administration of justice will gradually shift 
from the police and sheriff's departments to the proba- 
tion and parole departments where, no doubt, most of 
our peace officers will ultimately find employment. 
When all the criminal class are under supervision, the 
officers of the state will be largely employed in watch- 
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ing them instead of watching houses and stores to 
prevent crime. 

What shall be done with the insane in capital 
cases? I think that all would agree that a man who is 
really insane ought not to be executed. The law so 
declares now, but the degree of mental aberration 
which will prevent execution is not very clearly defined. 
It has recently been reported that a man was executed 
who had been apparently unconscious for weeks. No 
doubt it was believed he was shamming. A condemned 
man cannot escape the gallows on the ground of in- 
sanity unless he is incapable of understanding that he is 
being executed for wrong-doing. The danger of sham- 
ming insanity under such circumstances is so great that 
he is likely to be executed anyway. The test is too 
severe. The present drift of things is away from capi- 
tal punishment and certainly if capital punishment is to 
be abolished at all, it should first be abolished with 
reference to those who are insane. 

When impartial and skilled alienists express a 
doubt as to whether or not the diseased mind of the 
defendant was a factor in the defendant’s crime, he 
should not be executed ; but the fact is that the men we 
are hanging today are mainly of this type; at least such 
is my conclusion from a consideration of our appeals in 
capital cases. 

In this state a doubt as to sanity is resolved against 
a defendant. In England, as I understand the de- 
cisions, the defendant must establish his insanity be- 
yond a reasonable doubt or to the satisfaction of a jury, 
and in some of the states a reasonable doubt as to 
sanity is sufficient to require an acquittal. I would 
prefer and provide that the man sentenced to be exe- 
cuted be given the benefit of every reasonable doubt 
entertained by a board of expert alienists as to his 
sanity, and that his proper custody be determined by 
the judge sitting with such board as in cases of commit- 
ments for insanity. If it appears that the defendant 
was insane, even though there was little doubt that the 
insanity was not connected with the crime, I should 
nevertheless advocate a commutation of sentence. If 
we are to continue capital punishment, plenty of sane 
men will need to be hanged before we begin to hang 
the insane. 

We should base our system of jurisprudence upon 
truth, and execute it with justice, and a plan that puts 
a premium upon perjury and ignorance should be 
abolished. If we are to recognize the so-called “un- 
written law,” let it be done by pardon or by placing 
such murderers upon probation as the community ap- 
proves of and not by befuddling a jury by paid legal 
and medical experts emploved for that purpose, or by 
a hypocritical pretense of insanity. 

I have not so far dealt with the form of legislation 
necessary to abolish the defense of insanity and to defer 
the proposed inquiry into the subject of insanity until 
after conviction. Something should be said on that 
subject. 

In 1909 the legislature of the State of Washington 
passed a statute abolishing insanity as a defense. The 
statute (Sec. 2259, R & B Code Laws of 1909, p. 891, 
Sub. 7) provided that it was no defense for a person 
charged with crime that at the time of its commission 
he was unable by reason of his insanity, idiocy or im- 
becility to comprehend the nature and quality of the 
act committed, or to understand that it was wrong 
The act also provided in case of insanity for the com- 
mitment, after conviction of crime, to an asylum with- 
out a formal trial as to his insanity. It was held for 


reasons variously stated by the different justices that 
this legislation was violative of the constitutional guar- 
antee of due process of law and of the right to a trial 
by jury. The Chief Justice reasoned in part as fol- 
lows: “If he was insane at the time to the extent that 
he could not comprehend the nature and quality of his 
act, in other words, if he had no will to control the 
physical act of his physical body—how can it in truth 
be said that the act war his act?” The court was 
divided in its conclusions as to the legislative power 
and the decision probably goes no further than to hold 
that a defendant in a criminal case must be permitted 
to show that he was mentally incapable of entertaining 
an intent to kill or to commit the crime charged, that is, 
that it was not his act. 

In 1899 the Legislature of North Carolina pro- 
vided for the commitment to asylums of persons acquit- 
ted of criminal charges on the ground of insanity, and 
in cases of capital crime provided that they were to be 
detained until discharged by an act of the legislature. 
This system although substantially that now in vogue 
in England was held to be unconstitutional (In re 
Boyett, 136 N. C. 415). A similar act by the legislature 
of Michigan passed in 1873, which required the de- 
fendant’s detention until discharged by the Governor 
upon a certificate from the medical inspector and judge 
that the prisoner was no longer insane, was held un- 
constitutional (Underwood v. People, 32 Mich. 1) on 
the ground that it denied the accused due process of 
law. 

If these decisions hold that because of the due 
process clause and the jury clause of the Constitution 
an insane murderer cannot be detained in custody with- 
out a jury trial as to his sanity, either before or afte1 
his trial upon the criminal charge, they seem to depart 
from the common law. Alexander Wood Renton, 
Puisne Judge of the Supreme Court of Ceylon, and 
editor of the Encyclopaedia of the Laws of England, in 
his article on Insanity in the Encyclopaedia Britannica 
states that “there was no doubt at common law as to 
the power of the courts to order the detention of luna- 
tics in safe custody, but prior to 1800 the practice was 
varying and uncetrain.” 

In Hale’s Pleas of the Crown (1680), Vol. I, p. 
35, it is said: 

If a person of non sane memory commit homicide 
during such insanity and continue so till the time of his 
arraignment, such person shall neither be arraigned nor 
tried, but remitted to gaol, there to remain in expectation 
of the King’s grace to pardon him. 26 Ass. 27, 3 E. 3 
Corona 351. But it seems in such a case it is prudence 
to swear an inquest to inquire touching his madness, 
ex officio, whether it was feigned. 

Assuming then that madmen have a vested con- 
stitutional right to ravish, kill and murder with com- 
plete immunity, and that the legislature cannot take 
away such right without violating the constitution, it is 
clear that the legislature may define the character of 
insanity which shall constitute a defense and there can 
be no difficulty if such defense is limited to cases where 
the defendant is incapable of forming the intent to do 
the act, for instance, to burn or kill; or to such cases 
as were covered by the definition of insanity given by 
Justice Tracy in 1723, when he instructed the jury that 
a prisoner in order to be acquitted on the ground of 
insanity must be a man that is totally deprived of his 
understanding and memory and doth not know what 
he is doing, no more than an infant, than a brute or 
wild beast. 

If the statute also requires the defense of such 
insanity to be established beyond a reasonable doubt 
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or to the satisfaction of the jury as at common law in 
order to be a complete defense, the constitutional diffi- 
culties in the way of a more intelligent control of those 
actually insane, and the constitutional difficulties in the 
way of a reform in this much abused defense are almost 
wholly overcome, and the broad field of insanity of less 
degree or of less certainty left to be administered ac- 
cording to expert advice, after conviction of crime, and 
without necessity of a further trial or hearing except 
such as may be best adapted to the determination of 
the custody of the prisoner for the purpose of a cure 
and for the protection of the public. 


It is high time for a change. Murder is becoming 
commonplace. Lawyers and judges in criminal courts 
should study criminals as well as criminal law and 
should exercise an intelligent discretion and a defined 
policy in applying the new methods of dealing with the 
criminal and insane. There is only one way to control 
the willfully wicked felon and that is by life super- 
vision, subject to pardon or dismissal when genuine 
reformation is satisfactorily demonstrated, and the 
same rule holds as to the criminally irresponsible in- 
sane. 
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A Department Devoted to Recent Books in Law and in Neighboring Fields and to Brief 
Mention of the Interesting and Significant Contributions Appearing 
in Current — Periodicals 


l. Ament Recent Books 


United States History. 
Assistant Attorney- 


HE Supreme Court in 

By Charles Warren, formerly 

General of the United States. In three volumes. 
Vol. I, 1789-1821. Vol. II, 1821-1855. Vol. III, 1856- 
1918. Little, Brown and Company, Boston, 1922. 

The diligent and ever-interesting author of A His- 
tory of the Harvard Law School and of Early Legal 
Conditions in America has now produced a work that 
is at once gossipy and replete with valuable informa- 
tion for reference. The combination may seem a bit 
incongruous. So is the work. In fact its great merit 
is that it converts a vast ephemeral literature about the 
Supreme Court that has heretofore been scattered in 
newspapers, letters, speeches and miscellaneous pamph- 
lets, into a usable, quotable corpus. What the Phila- 
delphia Aurora or the Cincinnati Enquirer may have 
said editorially about the selection of this or that judge, 
or what the Nation may have thought of a particular 
judicial decision, is a matter of infinitesimal importance. 
Yet the cumulative effect of such comments running 
through one hundred and thirty years is both interest- 
ing and imposing. Several periods stand out in which 
the court was comparatively free from attacks, notably 
the Philadelphia period and the restful days of Chief 
Justice Waite. At other times the basis of criticism 
varied: in Marshall’s day it was accused of political 
bias; at a later time its economic theory was under 
fire. Such ideas as the recall of judges and the recall 
of judicial decisions have cropped out in numerous 
forms in times of stress. 

What we have, then, is not so much a history of 
the Supreme Court nor a presentation of the part 
played in American history by the Court, as a running 
discourse of the place held by the justices in the hearts 
of their countrymen. So far as possible this informa- 
tion is given objectively in the very words of the con- 
temporary commentators. This task is very different 
from that of the only author who has attempted any- 
thing similar (outside of the field of constitutional his- 
tory), the socialist Gustavus Meyers. Mr. Meyers can 
sit back in his arm-chair and work out what a socialist 


editor might have said of each appointment and de- 
cision, if there had been a socialist party-organ during 
all these years. The superiority of the objective treat- 
ment compensates for the vast labor it involves. Take 
for example the differences between the Federalists and 
their opponents touching matters involving the Court 
(summarized at p. 156 ff. of Volume I)—it is difficult 
to explain them on the basis of any a priori theory. 
Some of them grew out of accidents. The party that 
criticized the Court for not holding the Alien and Sedi- 
tion laws unconstitutional, was the party that later in- 
vented the doctrine that the court had no power to 
hold any act unconstitutional. Yet anyone starting out 
with any thesis to uphold as to party or class interests 
is in constant danger of reading into every controversy 
a simple corrolary of his thesis, or of slighting incon- 
sistent cases altogether. In Mr. Warren’s book the 
instances in which judges decide contrary to the wishes 
of their parties or of the presidents to whom they owe 
their appointments stand out in clear relief. Of course 
even the most conscientious of our presidents have 
taken into consideration the known attitudes of their 
appointees on particular burning questions. When 
Lincoln was considering the appointment of Chase he 
remarked : “We cannot ask a man what he will do, and 
if we should and he should answer us, we should 
despise him for it. Therefore we must take a man 
whose opinions are known.” (Vol. III, p. 123.) Al- 
together the record for independence established by the 
justices of the Supreme Court is wonderfully clear. 
There is another advantage in Mr. Warren’s pain- 
staking method of examining endless newspaper files 
and long forgotten records. He is able to correct 
numerous popular errors and occasional slips in the 
works of careful writers who had ignored Mr. War- 
ren’s humble sources. (For typical examples see the 
notes on pages 48, 69, 82, 171, 245, 257, 258 in the first 
volume.) His corrections extend from such petty 
curiosities as the mistaken notion of the cicerones who 
show the American public a wrong room as the first 
meeting place of the Supreme Court in Washington, to 
the vital question of the origin of the doctrine of judi- 
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cial supremacy in the application of constitutional prin- 
ciples to legislation. As to the last point he utterly 
routs the notion that there was a division of opinion of 
serious proportions at the outset as to the existence of 
this power. Even the careful Beveridge had slipped 
into the error of supposing that “both Federalist and 
Republican newspapers had printed scores of essays for 
and against the doctrine.” Less careful writers seem 
to see in the Kentucky and Virginia Resolutions of 
1789-99 the first outspoken revolt against judicial con- 
trol. It now seems that Marshall in the Mandamus 
case was, as to the point decided, not only no innovator, 
but hardly the chooser between two genuine alter- 
natives. 

An even greater advantage that flows from letting 
the contemporaries of the judges tell their own tales, 
is that occasionally the point of view of the times is 
necessary to a realization of the point in issue. It is 
too easily forgotten that Jefferson’s rage was kindled 
in connection with the case already mentioned not by 
the decision but by the dictum in which Marshall com- 
mented, some thought unnecessarily, on the action of 
the Chief Executive. But even in causes less cele- 
brated, the setting is frequently very illuminating. The 
nineteenth century schools of thought were too apt to 
look upon all decisions as rendered in vacuo. The 
lawyers, consequently, failed to look to history for help, 
and the historians quite generally ignored the law 
books. The only exception was in that limited province 
in which constitutional history and the history of politi- 
cal institutions overlapped, a field covered by McLaugh- 
lin, Beard and Willoughby as well as by Story, Cooley 
and Pomeroy. For the rest, the nineteenth century 
substituted biographies of the justices for histories of 
the court, baldly in the old work of Van Santvoord in- 
spired by the example of Lord Campbell and more 
adroitly in the learned concatenation of biographies 
written by the Hon. Hampton L. Carson on the occa- 
sion of the Court’s centennial in 1890. It is significant 
that in the twentieth century we have professed biog- 
raphies—take Beveridge’s or Corwin’s Marshall, for 
example—in which the center of interest is in the set- 
ting of the decisions. There are, indeed, chapters in 
various parts of Mr. Warren’s book that remind one 
constantly of the mechanism of Beveridge’s Marshall, 
with a dramatic presentation of the setting leading up 
to a particular decision as the climax. Note particu- 
larly the chapters on Marbury v. Madison, the Dred 
Scott case, the Milligan case, the Legal Tender cases 
and the Slaughterhouse cases. 

In every instance Mr. Warren adds a sequel made 
up of the reaction of the country to the particular 
decision that differs characteristically from Beveridge’s 
treatment. After Beveridge’s hero steps on the scene, 
all doubts vanish, all difficulties are solved—the coun- 
try is saved for the time being. But Warren’s objective 
method reveals quite frequently the very opposite de- 
noument ; a country, or at least a party, enraged, mysti- 
fied, a situation more troubled than ever. Of course 
Beveridge had no Dred Scott case to deal with; but 
Warren is able to array copious evidence of a troublous 
post-mortem existence of Marshall’s decisions which 
we, through an anachronism that is quite natural, as- 
sume to have captured, with surcease, success. Does 
Mr. Warren carry this post-mortem history far enough 
to justify the title of his book? The part played by 
the Supreme Court in United States history is a very 
different thing from the feelings stirred up from day 
to day by what happens in or in connection with the 


court. Suppose for example we learn that the court 
declares’ an executive order no excuse for a trespass, 
and then we learn what the editors and statesmen of 
the time thought of the decision, what do we know of 
the tremendous effect that this conception of equality 
under the law has had and is still having in American 
history? Contrast, for example, the situation in Con- 
tinental Law and in International Law. In such con- 
nections a study of contemporary opinion, granting all 
that is said of the tremendous influence of the leading 
metropolitan papers of a century ago (Preface, p. vi, 
footnote), is hardly a scratch in the surface of the part 
played by the Supreme Court in United States history. 
Now and then a deeper incision is made, especially 
where in the term-by-term arrangement of the book a 
topic comes up for the second or third time. But such 
a study of the actual workings of the Supreme Court’s 
decisions in shaping the life of the people is no part 
of the mechanism of the book. The influence of the 
Dartmouth College case on the subsequent history of 
corporations in America, the influence of the Milligan 
case on our military history, the effect of the Legal 
Tender cases on the course of American banking, and 
a thousand other questions that the newer schools of 
jurisprudence would like to see discussed in our his- 
tories of law, are beyond the scope of this book. 

Two other works of this author were mentioned 
at the outset. They are not unconnected with the pres- 
ent work which is obviously the result of years of 
thinking as well as research along the line of viewing 
the work of the American Bench and Bar in its original 
settings. On suspects that it was the exploration of by- 
ways while the History of the Harvard Law School 
(1908) was being written that equipped our author and 
inspired him to essay the History of the American Bar 
(1911). And the account of the Supreme Court before 
us is in many respects a close-up study of the most 
distinguished part of the American Bar. 

NaTHAN ISAAcs. 
Pittsburgh Law School. 


“The Immigrant Press and Its Control,” by Robert 
E. Park, Professorial Lecturer, University of Chicago 
(Harper and Brothers, New York). This is a book 
destined to be of great social utility, for it should do 
much to overcome the hostility of social workers and 
the general public to the foreign language press and to 
awaken them to an understanding of the very vital 
needs of its subscribers, which that press meets. 

“Studies in the Theory of Human Society,” by 
Franklin H. Giddings, Professor of Sociology in Co- 
lumbia University (The Macmillan Company, New 
York). This book is an outstanding contribution to 
the general theory of the Science of Sociology. No 
inkling of its worth can be given in a few lines, being 
the product of a lifetime of thought of a skilled and 
able mind. The final item in the author’s outline of 
his theory of human society may be stated: “In the 
long run organized society by its approvals and dis- 
approvals, its pressures and achievements, selects and 
perpetuates the types of mind and character that are 
relatively intelligent, tolerant, and helpful, that exhibit 
initiative, that bear their share of responsibility, and 
that effectively play their part in collective enterprise. 
It selects and perpetuates the adequate.” 

Seven titles dealing with the crisis in international 
relations resulting from the War have been received. 
“Is Germany Prosperous?” by Sir Henry Penson (Ed- 
ward Arnold and Company, London). The author 
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concludes that the time has arrived for a complete re- 
consideration of the whole reparations question. This 
position can be taken, he thinks, without abandoning 
the position originally taken at Versailles. He is driven 
to this position by his conclusion that the sum of his 
impressions means that Germany has all the outward 
appearances of prosperity, but that this prosperity has 
very little solid foundation. “Our Eleven 
Billion Dollars,” by Robert Mountsier (Thomas 
Seltzer, Inc. New York). “If it is necessary for 
Europe to save Russia so Russia may save Europe, 
mutuai salvation does not lie in an allied consortium 
fer the exploitation of the country nor in Germany’s 
grabbing of Russian industries and resources with the 
nitimate aim of political as well as economic domina- 
tion. The open door to Russia is as vital to world 
peace as the open door in China.” . + ae 
Great Adventure at Washington,” by Mark Sullivan 
(Doubleday, Page & Company, New York). This is a 
dramatic presentation of the Washington Conference. 








It is full of interesting and significant details, written 
with great simplicity and at the time when the matter 
was fresh in the author’s mind. . . “Peace 
Makers, Blessed and Otherwise,” by Ida M. Tarbell 
(The Macmillan Company, New York). This little 
bool: is literally what its sub-title indicates, “A collec- 
tion of observations, reflections and irritations occa- 
sioned by the Washington Conference.” . . . “The 
Washington Conference,” by Raymond Leslie Buell 
(D. Appleton and Company, New York). In this book 
an expert student of politics discusses the forces that 
made the Washington Conference necessary, analyzes 
the delicate problems which it faced and attempts to 
w eigh the Conference’s successes and failures. 

“Europe in Convalescence,” by Alfred E. Zimmern (G. 
P. Putnam’s Sons, New York). Comment by the Lon- 
don Da ily News on this book is far short of exaggera- 
tion: “Few more discerning analyses of post war 
Europe h: ave been published and fewer still compressed 
into so small x compass.” 











II. Current Law Journals 


about lawyers and their influence on society 

have recently appeared. An address on “Our 
Profession—Past, Present and Future,” by P. M. 
Smith, in which the writer deplores that “the influ- 
ence of the lawyer is waning and with it the respect 
for law,” is contained in The Ohio Law Bulletin and 
Reporter for Sept. 4, 1922. Another address, re- 
cently delivered to the Arkansas State Bar Associa- 
tion by T. H. McGregor, is printed in Central Law 
Journal for Sept. 22, 1922. Mr. McGregor chose for 
his subject “The Trial Lawyer,” and asserts that 
“while men, under arms and the flash of swords have 
won the freedom and liberty of men, it has been the 
trial lawyers, in the forums of the world, with their 
souls on fire with the spirit of this freedom and lib- 
erty, who have made them concrete things and pre- 
served them to bless our children and our children’s 
children.” The third article is upon “The Election 
of Judges and the Lawyers’ Part Therein,” by Shep- 
ard Barclay of the St. Louis Bar, and appears in the 
St. Louis Law Review for August. Mr. Barclay 
suggests that “It is a very pertinent question for 
the alert and busy lawyer of today, whether the Bar 
as a body has now the influence it should possess in 
the selection of judges,” and examines the part that 
lawyers play in several of the states. 

Central Law Journal for Sept. 8, 1922, contains 
an article upon “The Application of the Eighteenth 
Amendment and National Prohibition Act to Ameri- 
can Merchant Vessels on the High Seas, and to For- 
eign Merchant Vessels Within the Three-Mile 
Limit.” The author is James J. Britt Counsel, 
Prohibition Unit, Washington, D. C., who argues 
that “neither an American merchant vessel nor any 
person on it, on whatever waters it may be, nor a 
foreign merchant vessel, nor any person on it, when 
within the territorial waters of the United States, 
can lawfully sell, transport, or possess any intoxi- 
cating liquors for beverage purposes.” 

An interesting comment upon the case of United 
Mine Workers of America vs. Coronado Coal Co., 
and an article upon “Liability of Reformer for False 


T about. articles of interest to the lawyer and 





Imprisonment” appears in Law Notes for Septem- 
ber. The latter article discusses the recent decision 
of the Court of Appeals of New York in sustaining 
an award of damages to a bookstore clerk who had 
been prosecuted by the New York Society for the 
Suppression of Vice for selling a copy of Gautier’s 
“Mademoiselle de Maupin.” 

“The Case of War Prisoners” is brought to the 
public attention by Charles Nagel in St. Louis Law 
Review for August. Mr. Nagel suggests that “noth- 
ing would so potently serve to set the controversy 
at rest, to relieve the war prisoners, or to disarm 
constantly growing criticism of their detention, as a 
clear recommendation by a competent disinterested 
body of lawyers. 


Duty of Lawyer to Know Law 


“In a recent New York case a lawyer was held 
liable for damages exceeding $7000 for failing to 
ascertain the law of another state as to chattel 
mortgages and in consequence drawing an instru- 
ment which turned out to be void. ‘God forbid 
that it should be imagined that an attorney or a 
counsel or even a judge is bound to know all the 
law.’ Montriou v. Jefferys, 2 C. & P. 113. On the 
other hand it has been well said: ‘An attorney has 
no right to be a clam and shut himself up in the 
seclusion of his own self-conceived knowledge of 
the law. He must keep pace so far as reasonable 
diligence and a fair amount of common sense will 
enable him to do so with the literature of his pro- 
fession and what the courts have decided.’ Hill v. 
Mynatt, (Tenn.) 59 S. W. 163. There is, however, 
at least one decision that a lawyer is not bound to 
know the law of another state. Fenaille v. Coudert, 
44 N. J. L. 286. In that case it was held that a 


New York attorney employed to draw a contract 
for the erection of a building in New Jersey was 
not liable for failure to know that under the law 
of New Jersey it was necessary to file it to gain 
protection from liens of workmen and material- 


” 


men.”—“Law Notes” for August, 1922. 
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Note.—Many articles of legal interest inevitably 
escape the attention of the reviewer. He would appre- 
ciate having his attention called to any such that may 


ap pear. 

N “The Letter Law and the Golden Rule” in the 
| September Atlantic Monthly, George W. Alger 

notes a tendency in our law to depart from pre- 
cedents and to “return to a simple ethical standard” 
based on the Golden Rule. The Federal Trade 
Commission, for instance, must apply to business 
the test “whether its practices not only are legal, 
so far as present legal standards are concerned, but 
are fair.” “The people’s trust must be less in law 
and more in men.” The writer seems not fully to 
appreciate that the same tendency was noted when 
equity began to develop, but that the new “personal 
government” of the chancellors did not long remain 
personal. It crystallized into some much-needed 
new rules which were infused into the older system 
of the law. Our new growth of standards of “fair- 
ness” is quite as likely to develop into new rules 
based on scientific studies of business conditions, as 
to result in a benevolent dictatorship of judges and 
commisisoners. The writer apparently welcomes 
the new tests brought by the Supreme Court to 
the decisions of trust questions—tests which raise 
the question whether a particular trust is harmful 
or beneficial to the public. This is a welcome in- 
dication that he may have outgrown his dislike of 
any doctrine which “purports to confer, by form of 
law, upon certain favored classes the right to per- 
form with impunity acts expressly declared to be 
criminal if done by others not of the favored group” 
—a dislike expressed in an earlier article in Atlantic 
Monthly, February, 1921.) If the doing of those 
acts by the favored group is on the whole beneficial, 
and by the unfavored ones detrimental, to the pub- 
lic, perhaps Mr. Alger would tolerate the “priv- 
ilege.” If not, it is difficult to see how he can sup- 
port the institution of private property, under 
which, it must be clear, certain favored classes (the 
owners) may perform with impunity acts expressly 
declared to be tortious (if not criminal) when done 
by others not of the favored group. It is equally 
difficult to see how Reginald Heber Smith recon- 
ciles the existence of the institution of property 
with his conception of the law. Mr. Smith has done 
invaluable work in pointing out the need for reform 
of judicial machinery, but his preoccupation with 
that task seems to have prevented him from looking 
more closely into the substantive law. Thus, in an 
article containing many useful suggestions (“Social 
Work and the Law,” The Survey, July 15), he says: 
“The great body of our law confers its rights, im- 
poses its obligations, defines its relationships, with- 
out respect of persons. It is democratic to the 
core.” What he overlooks is, that when a court 
decides whether a certain act of mine is unlawful, 
the decision frequently depends on whether I hap- 
pen to be the person who conforms to those require- 
ments which the law recognizes as constituting me 
the owner. If so, then the law permits me to do 
certain acts which it would otherwise forbid. Such 
is the very essence of the law of property. Is the 
law not, then, a respector of persons? If it be said 
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that this peculiar respect for one owner in regard 
to his property is balanced by a similar peculiar 
respect for each one of the rest of the world in re- 
gard to that person’s property, the answer is that 
the peculiar acts which each may do by reason of 
his ownership not only are not identical with the 
peculiar acts which others may do, but are by no 
means equal in their economic importance. Other- 
wise fortunes would be equal. 

What is usually maintained, however, is that 
any inequality in property rights is the result of the 
free acts of naturally unequal persons. The owner 
of more property is supposed to have put himself in 
his favorable position by producing more than his 
neighbor, or at least by bargaining more shrewdly 
or more luckily. He got there by contract, not as 
the result of status. The economic inequality in the 
legal rights of property is supposed simply to 
register unequal ability or luck, from some source 
outside the law. But this assumes that at some 
time there was complete equality of legal rights to 
start with, and that the law never interfered in an 
unequal manner during the entire race from an 
equal start to the unequal finish. Any such as- 
sumption is of course at complete variance with the 
institution of inheritance of property, whatever 
justification there may be for that institution on 
grounds of social utility. The impossibility of 
equality of opportunity as a legal concept is con- 
clusively demonstrated by Alvin H. Hansen (Uni- 
versity of Minnesota), in “The Economics of Union- 
ism” in the August number of The Journal of Po- 
litical Economy (vol. 30, p. 518)—an article which 
should be read for its other merits as well as for 
this demonstration. 

That the distribution of wealth at any given 
time is not exclusively the result of individual 
efforts under a system of governmental neutrality, 
must be evident to anyone who considers, as John 
Stuart Mill long ago considered, the difference in 
the economic results which would flow from dif- 
ferent sorts of law governing the acquisition of 
land. A reading of Anne Martin’s article “Nevada” 
in The Nation for July 26 would make this clear, 
even if she were describing a purely imaginary com- 
munity. The dependence of present economic con- 
ditions, in part at least, on the government’s past 
policy concerning the distribution of the public 
domain, must be obvious. JLaisser-faire is a uto- 
pian dream which never has been and never can be 
realized. It seems nevertheless to be the basis for 
the Utopia advocated by Dr. Benjamin M. Ander- 
son, Jr., Economist of the Chase National Bank of 
New York, in his defence of capitalism against 
socialism. The address is reprinted in Tie Economic 
World for July 1. 

While governments can shut their eyes to the 
consequences, they cannot avoid meddling with 
economic matters. Even the plans of the radically 
individualistic single taxers would not accomplish 
the miracle. Under their system, the government 
would still delegate the power of coercing others 
which accompanies ownership of such things as 
buildings and artificial industrial equipment, would 
devise rules for the intestate succession of such 
property and would have to exercise some sort of 
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economic statesmanship in the expenditure of the 
revenue collected from the taxation of the economic 
rent. Yet from the reading of The Freeman one 
would imagine that with “privilege” abolished by 
the single tax, the poor old “political state” would 
find nothing to do, and affairs would be managed 
by some sort of non-coercive “economic govern- 
ment.” 

Does the “ciosed shop” violate the “right” to 
work? One cannot possibly work for a living with- 
out the aid of some material apparatus or land or 
natural resource. One who owns no such thing 
has no legal right to do any of those things which 
constitute working for a living except a “right” 
which can be defeated by the owners, with the law’s 
help. To save the right from defeat, he has to 
secure the consent of some one of the owners. Nor- 
mally this involves the worker’s abandonment of 
any property right in the product, in exchange for 
specified wages; and frequently, in times of un- 
employment, that consent cannot be obtained at all. 
To insist that “a free American has the right to 
labor without any other’s leave,” therefore, as the 
President insisted in his Fourth of July speech at 
Marion, is to insist on a doctrine which involves 
the dangerously radical consequence of the aboli- 
tion of private ownership of productive equipment, 
or else the equally dangerous doctrine that every- 
body should be guaranteed the ownership of some 
such equipment. The “right” would imply, as the 
self-styled “radical” Freeman points out with fault- 
less logic in its issue for September 13, that anyone 
in West Virginia might dig all the coal he wanted 
from any hillside, as was the case, the editorial 
asserts, some fifty years ago. The “closed shop” 
must be discussed on its own merits, not on the 
basis of any absolute “right to work” which exists 
nowhere outside the theoretical imaginings of so- 
called practical men. Perhaps some such hazy 
analysis accounts for Attorney-General Daugherty’s 
defence of the injunction obtained by him from 
Judge Wilkerson against the railroad shopmen. 
This particular defence is deplored by Benjamin 
Baker, who defends the injunction (The Annalist, 
September 11), largely on the ground that the 
strike, in his opinion, is a crime under both the 
Interstate Commerce and the Sherman Acts, and 
not within the exemption of the Clayton Act. That 
opinion was ingeniously set forth in the previous 
number of The Annalist (September 4). The in- 
junction is bitterly attacked in an editorial of The 
New Republic for September 13 (“Daugherty De- 
clares War”). In a carefully reasoned one-page 
article in The Survey for September 15, Philip 
Adler of the New York Bar, denies that the Debs 
case is a precedent for this one. 

Whatever the merits of the question of grant- 
ing this particular injunction, if every free American 
did indeed have a right to work without any other’s 
leave, then the owners of productive property 
would be in no position to own the products and sell 
them ata profit. The ownership of land and capital 
would have no commercial value, and much of the 
incentive for organizing production and for saving, 
would be lacking. This incentive is the chief justi- 
fication for the necessarily unequal system of rights 
which is involved in the institution of property as 
we know it today. In some of its aspects, however, 
it is frequently maintained that this system furn- 


ishes an incentive, not to produce, but to tie up 
production. This is the familiar argument of the 
single taxers in regard to the holding of land out of 
use, in the hope of a speculative rise in value. In 
the last of a series of articles in The Freeman, John 
S. Codman in the issue for September 13 (“The 
Class-War”), makes the point that in the conflict 
between employers and employees over the division 
of their products, both neglect the much more im- 
portant fact that production is tremendously cur- 
tailed, first by the holding of land out of use, 
secondly by the taxation of industry. The former 
he would prevent by taxing economic rent suffi- 
ciently to take the profit out of land speculation; 
the second would be made unnecessary by the 
revenues derived from the taxation of the rent. 
Both charges must be faced by those who would 
maintain property insofar as it performs a useful 
function. But it may be suggested that the freeing 
of industry from burdensome taxation does not 
necessarily imply the abolition of all non-land taxes 
—inheritance taxes, for instance, are scarcely a 
burden; and land could be taxed into use by dis- 
criminating in the burden placed on idle land, with- 
out taxing all economic rent a hundred percent. 
The latter might be desirable for other reasons, but 
as Mr. Codman himself points out, the price which 
the landowner paid very frequently offsets “any 
advantage arising from the privilege ;” and while it 
is true that he would never have paid that price 
had the single tax been in force, still the adoption 
of it after he has paid would take away his “ad- 
vantage” without restoring the price. The question 
raised by this consideration is not discussed by Mr. 
Codman. It does not arise, of course, when the 
hundred cent tax applies only to future increments 
of value. 


Columbia University. Rosert L. HALe. 





Dress of International Court Judges 

“I am glad to be able to assure you that the 
statement which you read, to the effect that the 
Permanent Court of International Justice would 
‘robe its judges in black velvet robes, lined with 
black silk, with the collars trimmed with ermine,’ 
and that the judges would also ‘wear black velvet 
berettas, like those worn by the judges of the 
French courts,’ is quite inaccurate. The only robe 
the judges have worn is one of black silk with 
black velvet facing, which can hardly be distin- 
guished from the academic gown commonly worn 
in this country. It differs little from the robes 
worn by the justices of the Supreme Court of the 
United States, or from those worn by the justices 
of the higher courts of the state of New York. In 
fact it is, I think, somewhat simpler than the latter. 

“The robe, as I have described it, is the only 
official garb which the Permanent Court of Inter- 
national Justice has authorized or has actually 
worn. There are no collars and there is no ermine; 
nor has any kind of headgear—either black velvet 
berettas or anything else—been authorized or worn 
by the court. While the reports or suppositions 
to the contrary may have reflected the inclinations 
or views of individuals, they are not justified by 
any resolution or by any act of the court itself. 
The fact is quite the contrary.".—John Bassett 
Moore in July Law Notes. 
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NEW UNIFORM LAWS TO BE URGED ON LEGIS- 
LATURES 





Explanation of Proposed Statutes Perfected by National Conference of Commissioners 


on Uniform State Laws at San Francisco and Approved by American Bar 


Association for Enactment into Law 





HE National Conference of Commissioners on 
Uniform State Laws held its thirty-second annual 
meeting in San Francisco at the St. Francis 
Hotel on August 2 to 8, just preceding the meeting 
of the Association, as customary. Both from the 
standpoint of attendance and accomplishment is was 
a successful meeting. 

The definite results are evident by the report of 
the President made to the Association as Chairman 
ex officio of its Committee on Uniform State Laws, 
which report was adopted and the acts therein re- 
ferred to were recommended to the various state legis- 
latures for enactment into law. 

The National Conference took final action upon, 
and recommended to the American Bar Association 
for its approval and recommendation to the legislatures 
of the various states and territories for enactment, the 
following four acts: 

I. Uniform Declaratory Judgments Act.—This 
act is one of the most important prepared in years, 
follows well known English precedents, and the com- 
mittee, of which James A. Caton, Commissioner from 
Virginia, is chairman, states the scope of this act, in 
Section 1 of the act itself, to be that 

Courts of record within their respective jurisdictions 

shall have power to declare rights, status, and other legal 


relations, whether or not further relief is or could be 
claimed. No action or proceeding shall be open to ob- 





the subject of birth registration having been entirely 
omitted. 


The act adopted 

seeks to retain those provisions which have approved 
themselves by the experience of most of the states; par- 
ticularly the coercive features of the support proceed- 
ings have been preserved and strengthened. The changes 
proposed seek to advance the interest of the child in 
three directions by recognizing every possible benefit 
not opposed by strong adverse interest; by strengthen- 
ing the support obligation which at present is lament- 
ably inadequate; and by aiding enforcement by new 
remedial and coercive measures and by removing juris- 
dictional limitations which now unduly favor evasion of 
liability. 


Particular attention is called by the Committee to 
certain provisions of the adopted act 


which in most of the states constitute innovations: 

1. Making the father’s estate liable after his death 
(sec. 6); 

2. Provision for payment to a trustee (sec. 23); 

3. Provision for probation (sec. 24, 31); 

4. Placing restraints on compromise agreements 
(sec. 27); 

5. Concurrent criminal liability (sec. 29-31) ; 

My Extraterritorial operation of remedies (sec. 34, 

35); 

7. Improved limitations provisions (sec. 33); 

8. Enlarging the right to support, both in amount 
and duration (sec. 22); 

9. Removing needless reference to illegitimacy (sec. 
36). 


III. Uniform State Law for Aeronautics.— 









jection on the ground that a declaratory judgment or de- 
cree is prayed for. The declaration may be either affirm- 
ative or negative in form and effect; and such declara- 
tion shall have the force and effect of a final judgment 
or decree, 


II. Uniform Illegitimacy Act.—This is an act 
drafted under the direction of the Committee on 
Status and Protection of [Illegitimate Children of 


The Committee on a Uniform Aviation Act of which 
Colonel George G. Bogert, Commissioner from New 
York is chairman, held a joint meeting and hearing 
in February, 1922, at Washington with the American 
Bar Association Committee on the Law of Aeronau- 
tics. Representatives of nearly every important in- 
terest or organization having to do with the matter 
were heard. The Committee states : 


which Dr. Ernst Freund, Commissioner from Illinois, 
is Chairman. When the draft was submitted a year 
ago at Cincinnati, certain features of it, notably those 
with reference to status, encountered sharp opposition, 
and as a result in the act as finally approved the Na- 
tional Conference has eliminated altogether those sec- 
tions with reference to status, except section 26 dealing 
with contempt process. 

The present act goes as far as the National Con- 
ference is willing to go and represents its best judg- 
ment as to what the legislatures should enact. Cer- 
tain propositions endorsed by the Committee of the 
Federal Children’s Bureau were accordingly not in- 
cluded by the Committee, which states: 

In particular the draft does not provide that the 
child have the right to inherit from the father even 
though not legitimated. The Conference should, how- 

ever, be informed the majority of the Committee of the 
Children’s Bureau desired such a provision. Two other 
recommendations have not been incorporated in the draft; 
The one, that an authorized public authority shall have 
the right to bring proceedings to establish paternity, when 
in its judgment, such proceedings should be brought (sec- 
tion 8 of the act provides for such action only when 
likely to become a public charge); the other, that a de- 
cree establishing paternity shall be accompanied by direc- 
tions to make corresponding entries in the birth records; 
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The consensus of opinion of those who attended the 
(meeting) was to the effect that Federal legislation 
should be pushed as much as possible, and that State 
legislation should be held in abeyance until Federal legis- 
lation had developed and it was seen what portion of the 
field was open to State legislation. There was, of course, 
general opposition by manufacturers and operators to 
the clause in the proposed Uniform State Act (sec. 5 
fixing absolute liability for injuries) which places abso- 
lute responsibility on owner and operator for damage. 


The two committees 

agreed that Federal legislation was desirable, that it 
should be enacted as soon as possible, and that the com- 
mittees should co-operate for the purpose of aiding in 
drafting and passing such legislation; and it was agreed 
that it was undesirable to bring forward a constitutional 
amendment to give to the Federal Government exclusive 
authority over aviation until the initial Federal legisla- 
tion had been enacted, because such an amendment would 
bring about delay and its necessity was doubtful; and it 
was agreed that some State legislation on the subject of 
regulation of aeronautics would be necessary, even if the 
Federal Government took control of all licensing and regis- 
tration of craft. . 

In the opinion of the committee the Supreme Court 
has gone so far in allowing the regulation of intrastate 
commerce by a Federal agency (See Railroad Commis- 
sion of Wis. vs. The C. B. & Q. R. Co., 42.Sup. Ct. Rep. 
232, Feb. 27, 1922; State of N. Y. v. the U. S., 42 Sup. 
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Ct. Rep. 239, Feb. 27, 1922) that there is no doubt that 
this Court would support a Federal statute giving the 
Federal Government exclusive power to register air-craft, 
license pilots and establish rules for aerial navigation. 

While the Committee believes that constitutionally 
intrastate flight should be left to the regulation of the 
State, it has come to the conclusion that the Supreme 
Court of the United States will almost certainly sustain 
an all-inclusive Federal Act for the regulation of avi- 
ation and that, therefore, it is wise to omit (all refer- 
ence to) regulation of aviation and licensing of aeronauts 
and aircraft. 

It seems better to abandon the field of rules and regu- 
lations and licensing of craft and pilots to the Federal 
Government, and confine the State Act to the elementary 
principles concerning the lawfulness of flight, responsi- 
bility for damages and similar matters. If an all-inclu- 
sive Federal Bill should later be passed and held uncon- 
stitutional as to intrastate flight, a subsequent supplemen- 
tary State Act could easily be drafted. 

This important Act was therefore prepared along 
above lines and adopted by the National Conference 
and recommended by the Association for enactment 
into law. 

IV. Uniform Fiduciaries Act—The Committee 
on Commercial acts of which Colonel John Hinkley, 
Commissioner from Maryland, is chairman, found the 
need for an act of this character to be very strongly 
felt and states: 

The object of the Act is to relieve persons dealing 
with a fiduciary from the heavy responsibility of a con- 
structive inquiry into the good faith of the fiduciary. In 
practice such inquiries are impossible in the ordinary 
course of banking and commercial transactions; and 
there is involved a risk which should be eliminated, ex- 
cept in cases of knowledge of fraud or personal advant- 
age to the payee or recipient. 

As to the effect of the law recommended the 
Committee states: 

The Uniform Fiduciaries Act is not to be consid- 
ered as an amendment of the Negotiable Instruments Act 
or of any of the other Uniform Commercial Acts as 
such, but rather as systematizing and making uniform 
the law relating to bankers and other persons dealing 
with a fiduciary. A statute relating to the duties of such 
persons must necessarily affect pro tanto the law of Nego- 
tiable Instruments, Contracts, Sales, Stock Transfers, 
Bills of Lading, Agency, Partnership, Corporations and 
other subjects. 

In addition to the four Acts above enumerated 
there were also certain amendments to commercial acts 
heretofore adopted, which were adopted by the Na- 
tional Conference and endorsed by the American Bar 
Association for passage by the various state legisla- 
tures. 

These amendments are intended to remove certain 
inconsistencies as to the extent of the ngotiability of 
warehouse receipts, bills of lading, and stock certifi- 
cates, in the various uniform statutes which the 
National Conference has heretofore recommended for 
enactment. 

The Uniform Sales Act and the Uniform Ware- 
house Receipts Act were adopted earlier than the Uni- 
form Bills of Lading Act and the Uniform Stock 
Transfer Act. The National Conference with the 
wider acceptance of the doctrine of full negotiability at 
the later dates was “evidently prepared to go farther 
in promoting negotiability of mercantile documents 
than it was at the earlier dates.” 

Sections 32 and 38 of the Uniform Sales Act and 
Sections 40 and 47 of the Uniform Warehouse Re- 
ceipts Act provide that “negotiation may be made by 
any one entrusted with a document in deliverable 
form” and is not invalidated by breach, fraud, etc. 

But sections 31 and 38 of the Uniform Bills of 
Lading Act, and Section 5 of the Uniform Stock 
Transfer Act protect a purchaser for value even from 


a thief or finder, if the instrument is made or endorsed 
to him or is endorsed in blank. 

The amendments adopted, therefore, amend the 
sections of the Sales and Warehouse Receipts Acts to 
agree with the rule later adopted in the Bills of Lading 
and Stock Transfer Acts and make the documents 
covered by the earlier acts as fully negotiable as those 
dealt with in the later acts. 

The above list covers all the matters to be pre- 
sented to the coming sessions of the state legislatures 
as the result of action taken at the meeting just held, 
but much other work was accomplished in the discus- 
sion of drafts of acts not yet ready for final adoption 
and in the general work of the National Conference, 
reports, creation and appointment of committees, etc. 

Among the drafts of acts discussed in tentative 
form were the following: Uniform Incorporation Act, 
Uniform Mortgage Act, Uniform Blue Sky Law, Uni- 
form Commercial Arbitration Act, Uniform Act on 
Joint Parental Guardianship, Uniform Act for Secur- 
ing Compulsory Attendance of non-Resident Witnesses 
in Civil and Criminal Cases, Uniform Act for the Ex- 
tradition of Persons Charged with Crime. 

Reports of Committees having charge of certain 
special matters were also received, among them being : 
Committee on Uniform Act for a Tribunal to De- 
termine Industrial Disputes, Committee on Uniform 
Chattel Mortgage Act, Committee on Interstate Com- 
pacts, Committee on Uniform Highway Act, Commit- 
tee on Uniform Drug Act, Committee on Uniform 
Primary Act for Federal Officers. 

The Committee on Scope and Program made a 
report on a comprehensive program for the work of 
the Conference which is the best analysis and classi- 
fication of the work of the National Conference that 
has yet been made and is worthy of study by any one 
interested in the subject of statutory law in this country. 

The Committee on Uniformity of Judicial De- 
cision, also, as usual, made an illuminating report, 
which should be given careful study by every court 
of last resort in this country. It shows that since 
the last report of the Committee for the period cov- 
ered there have been 142 reported decisions citing the 
various Uniform Acts. During the same period there 
have been 183 reported decisions covering the Uniform 
Acts, but which have failed to cite the Uniform Acts. 
It is to be hoped that the former may be a constantly 
growing list, but with a better knowledge and under- 
standing of the Uniform Acts by the Bench and the 
Bar that the latter list may be a constantly diminishing 
one. A study of this list by the lawyers for their re- 
spective states will prove interesting and instructive. 

The officers elected for the ensuing year are as 
follows: President, Nathan William MacChesney, 
Illinois; Vice President, Eugene C. Massie, Virginia ; 
Secretary, George G. Bogert, New York, (Address: 
Dean Cornell University, School of Law, Ithaca, N. 
Y.); Treasurer, W. O. Hart, Louisiana. 

The Executive Committee consists of : the officers 
ex-officio, the last ex-President, Henry Stockbridge, 
Maryland, ex-officio; the Chairman of the Committee 
on Scope and Program, James R. Caton, Virginia, ex- 
officio; and the following Chairman, and four others 
appointed by the President: George B. Young, Ver- 
mont, Chairman; George E. Beers, Connecticut; Jesse 
A. Miller, Iowa; R. E. L. Saner, Texas; John H. 
Voorhees, South Dakota. 

The Mid-Winter Meeting of the Executive Com- 
mittee was fixed for the same time and place as that 
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is to meet about January 15 in Hot Springs, Arkansas. 

The San Francisco Meeting will long be remem- 
bered both on account of its constructive accomplish- 
ments and because of the delightful time which the 
Commissioners individually had, both en route and at 
the meeting. The Commissioners left Chicago on a 
special train on July 21, after being entertained there 
by the Chicago Association of Commerce and a Com- 
mittee of the Chicago Bar, of which Frederick A. 
Brown was Chairman, as well as by the members of 
the Illinois Commission. They were entertained en 
route by the various resident Commissioners and the 
Bar Associations at Denver, Colorado Springs, Salt 
Lake City, Ogden and Lake Tahoe. While in San 





of the Executive Committee of the Association, which 






Francisco the California Bar entertained the Com- 
missioners with distinguished courtesy and the rare 
comradeship with the members of that Bar and the 
delightful entertainment at the Cliff House, the Com- 
mercial Club and at Mt. Tamalpais and in the Muir 
woods will long be remembered. 

The National Conference of Commissioners on 
Uniform State Laws must depend upon the American 
Bar Association in large measure both for active pro- 
fessional and legislative support and financial help 
as well. In return it gives to the public through the 
American Bar Association a large amount of construc- 
tive work of inestimable value to the public, to the 
Bar and to the Bench, alike, for which the Association 
gets, properly, much credit. 

Chicago. NATHAN WILLIAM MAcCHESNEY. 
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Interesting Addresses at National Conference of Bar Association Delegates—Public Utility 
Law Section Condemns Bacharach Bill—Criminal Law Section Proceedings—Legal 


Education Section Discusses Uniform Records by State Bar, Examiners—Pat- 
ent Trade-Mark and Copyright Section Adopts Proposed Trade-Mark 
Bill—Addresses Before Judicial Section—National Association of 


Attorneys General 





Conference of Bar Association Delegates 


HREE hundred and one delegates to the Con- 
" [ ‘serence registered at San Francisco, representing 

forty-four state bar associations and ninety-two 
local associations. These figures are all consider- 
ably larger than for any previous meeting, except 
the special meeting to discuss legal education held 
last February in Washington. 

The Chairman, Judge Clarence N. Goodwin, of 
Illinois, presided over the Conference. At the morn- 
ing session M. Aubépin, special representative of 
the Bar of Paris, made an address. The Bar of the 
City of Paris is at once democratic and traditional, 
said M. Aubépin. It is governed by a council of 
twenty-four who must have been at least ten years 
in practice, though usually they have served twice 
as long before election. The council, and its pre- 
siding officer, the batonnier, exercise very large 
powers in respect to the admission, the discipline 
and the expulsion of lawyers. Applicants must 
pursue legal studies for three years after obtaining 
their college degrees. Their moral qualifications 
are tested by a committee of the bar. When trans- 
gressions are reported the batonnier appoints an 
investigator whose report may lead to trial and 
conviction, and finally admonition, suspension or 
expulsion. 

President Severance very appropriately led the 
discussion at the second session on the subject of 
means for closer co-operation between the bar asso- 
ciations of the country, for he had advocated a fed- 
eration of the national and state associations in pub- 
lic addresses during the preceding year. He said 
that he looked upon such federation as the eventual 
solution of the problem, but thought that it would 
require considerable time to bring it about. The 
result of the discussion, which was participated in 








by a number of delegates, was a resolution creating 
a committee to investigate and report on means for 
better co-ordination of the efforts of bar associa- 
tions and its opinion on the practicability of federat- 
ing the bar associations of the country. Judge 
Clarence N. Goodwin was subsequently made chair- 
man of this committee. 

In his informal address, which made the third 
session notable, Chief Justice Taft pointed out that 
the Bar, if organized, is an enormous instrument 
for the cultivation of proper public opinion with ref- 
erence to subjects that are normally within the field 
which the Bar and the Bench cover, and declared 
that it should be a part of the duty of every lawyer 
to see to it that he makes that influence as strong 
as possible by organization and by contributing to 
organization. The Chief Justice then told of the 
intimate relationship of the Bench and Bar of Great 
Britain with Parliament through the law officers 
of the government, who constitute ex officio a part 
of the majority in the House of Commons. Through 
this connection the courts and the Bar strongly in- 
fluence all legislation affecting the administration 
of justice. In the absence of any such plan in this 
country it especially behooves the Bar to acquire 
such strength and integration as it may through 
more thorough organization, not for its own benefit, 
for the Bar can muddle through very well with 
weak judicial organization and complex procedure, 
but in the interest of the public. 

During the roll call of associations it was re- 
ported that in several states the American Bar As- 
sociation standards of legal education had been ap- 
proved by the state associations. In others, action 
was deferred for a year after discussion, though a 
majority of the state associations have not yet held 
a meeting since the Washington meeting of the 














i ee rr i, a a ee 


_ 


= 2. Gr aes 


SECTIONS AND ALLIED BopiEs aT SAN FRANCISCO 643 





conference. Progress in respect to legislation for 
organizing the bar was also reported in several 
states. 

A resolution was adopted commending the Cal- 
ifornia Bar Association for its efforts in securing 
legislative adoption of an act against unlawful prac- 
tice of the law, which will be up on referendum this 
fall. On motion of Mr. Sullivan, of Washington, 
D. C., a committee was authorized to report a plan 
for the more thorough examination into the char- 
acter and moral qualifications of applicants for ad- 
mission to the bar. On motion of Mr. Barth of St. 
Louis a committee of five was authorized to as- 


semble data in regard to ways and means of secur-. 


ing the election of fit judges, to serve as a clear- 
ing house of ideas and experience and to report 
approved methods to the conference. The by-laws 
were also amended to provide that officers would 
continue to the end of their terms without being 
appointed as delegates to any meeting of the con- 
ference. For officers elected see Official Directory, 
elsewhere in this issue. 


Section of Public Utility Law 

The Fifth Annual Meeting of the section was 
largely attended and proved very interesting. It 
has been the habit to hold three sessions and here- 
tofore these all have all been on the one day. The 
plan was adopted at this meeting to use two days, 
and the success of this will doubtless cause the 
same plan to be followed in the future. 

The advisability of holding a midwinter meet- 
ing of the section was informally considered and 
the feeling was quite unanimous that such a course 
would be desirable, for two reasons: first, the calls 
upon members of the section by the other activi- 
ties of the Association would not be so great, and 
more time and attention could be given to its pro- 
gram; and, second, that matters could be formu- 
lated, considered and discussed, and put in shape 
for report to the Association itself, from the an- 
nual meeting immediately preceding its session. It 
is very probable, therefore, that this coming year 
the council may decide to hold a midwinter meet- 
ing, as it is authorized to do. 

Charles R. Brock, of Colorado, chairman, pre- 
sided. The secretary presented his report in the 
usual form, treating of important judicial decisions 
upon utility questions, suggesting legislation and 
giving some comments on the practice and pro- 
cedure before commissions. Nathaniel T. Guern- 
sey, of New York, as provided in the program, made 
an address on “Rate-Making Powers Under Com- 
mission Laws.” Mr. Guernsey did not confine him- 
self to his formal address, which he had in print, 
but familiarly and interestingly used it as a text, 
with comments and suggestions, at the conclusion 
of which questions were invited to which he made 
answers, and the matter provoked interesting dis- 
cussion. Mr. Guernsey, beside being Vice-Presi- 
dent and General Counsel of the American Tele- 
phone and Telegraph Company, has been for many 
years engaged in utility cases before the State and 
United States Courts, as well as the Supreme Court 
of the United States, and that fact, coupled with 
the fact that he was the first chairman of the sec- 
tion, made the presentation of his paper more than 
usually interesting. 

This was followed by an address by Edwin O. 
Edgerton, of California, on “Public Utility Law.” 


Mr. Edgerton is now the president of a large water 
supply company, but for ten years was chairman 
of the Railroad Commission of California. He was 
able to discuss the subject, therefore, viewing it 
from both standpoints, which naturally added in- 
terest to his very valuable and interesting paper. 
Hugh Gordon, of California, next presented a most 
interesting paper on “Preservation of Balance Be- 
tween Federal and State Powers of Public Utility 
Regulation.” Franklin T. Griffith, of Oregon, pre- 
pared an address but unfortunately was preventea 
by professional duties from attending. His law 
partner, Harrison Allen, was present and read it. 
The subject was “The Rights ot the Utility in Pub- 
lic Regulation.” There was a very full and inter- 
esting discussion of all the papers presentea. 

Mr. Edgerton expressed strong condemnation 
of the purpose of a bill now before the Judiciary 
Committee of the House of Representatives, gen- 
erally known as the Bacharach Bill, being H. R. 
102112, which came under considerable discussion. 
The whole subject of such legislation was, upon 
motion, referred to a special committee consisting 
of Messrs. Ransom, Chamberlain, MacLane, Edger- 
ton and Lamar, with the chairman ex officio a mem- 
ber. That committee presented a report in the 
form of a resolution of strong disapproval, which 
was unanimously adopted. Election of officers and 
council followed. 


Section of Criminal Law 

Resolutions adopted by the section at this 
meeting declare that the time is ripe for a compre- 
hensive restatement of the criminal law, and urge 
the preparation of uniform code of criminal law 
and procedure in cooperation with the National 
Conference of Commissioners on Uniform State 
Laws, the American Institute of Criminal Law and 
Criminology, and other interested bodies. The res- 
olutions further declare that it is realized this pro- 
gram will take years for completion, but in the 
meantime there are certain defects which can be 
remedied. It is therefore recommended that the 
following principles be affirmed and that the sec- 
tion draft or procure the drafting of laws to put 
these principles into effect: (1) That it be possible 
to dispose of a criminal case finally on a plea of 
guilty at the preliminary examination, and that 
after a plea of “not guilty” an information be filed 
immediately at the conclusion of the preliminary 
examination. (2) That an habitual offenders act 
be passed, making it possible to detain these as long 
as necessary. (3) That all sentences be indetermi- 
nate. (4) That probation and parole be centered in 
a board, provided with necessary medical, psychi- 
atrical and sociological assistance, and that suffi- 
cient institutions be provided for treatment. 

Hon. T. J. O’Donnell, of Denver, Colorado, 
called the section to order in the absence of the 
president, Hon. Floyd Thompson, of Illinois. At- 
torney General U. S. Webb, of California, delivered 
an address of welcome in which he spoke of what 
California has done to make the administration of 
justice more effective. Mrs. Annette Adams, of San 
Francisco, read a letter from Judge Thompson, in 
which he expressed his regret at his inability to be 
present and urged that the section co-operate with 
the American Institute of Criminal Law and Crim- 
inology in its efforts to establish a uniform system 
of statistics on crime. Prof. A. M. Kidd, of the 
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University of California, made an address in which 
he warned against the illusion that criminal condi- 
tions could be cured by some one sovereign rem- 
edy, and concluded by urging more speed in the 
administration of justice, putting the power of pa- 
role and probation in the hands of a central board, 
and equipping that board with proper expert as- 
sistance. 

This was followed by an illuminating discus- 
sion on probation, parole and indeterminate sen- 
tences, participated in by Judge Hugo Pam, of Chi- 
cago, Illinois; Judge Bruce, of Minneapolis; Judge 
Willis, of Los Angeles, and Judge Carter, of IIli- 
nois. The first session was brought to a close by a 
brief practical address by August Vollmer, chief of 
police of Berkeley, California, and by short talks 
by Capt. Duncan Matheson, of the San Francisco 
police, president of the California Institute of Crimi- 
nology; Mr. W. H. Nicholl, chief probation officer 
of San Francisco; Judges Cole and Bardin, of Cali- 
fornia, and Mr. Keene, secretary of the Probation 
Board of San Francisco. 

At the final session Dr. John A. Larsen, of 
Berkeley, California, gave an address on “The Lie 
Detector and Other Deception Tests,” and illus- 
trated it with graphs from an instrument record- 
ing the breathing and heart action of the person 
under examination. A paper on some “Psychi- 
atric Interests in Criminal Decisions,” by Dr. Her- 
man A, Adler, of Illinois, was read by Prof. Kidd, 
as Dr. Adler found it impossible to be present. The 
program concluded with an address by Prof. An- 
drew A. Bruce on “Legal Possibilities and Limita- 
tions of Modern Medico-Psychiatric Methods.” 





Judicial Section 


Hon. Charles A. Shurtleff, of the Supreme Court 
of California, delivered the address of welcome to the 
Judical Section. A brief reply was made by Judge 
John T. Briscoe, of Maryland, Chairman. At the first 
session an interesting paper on “Should the Defense of 
Insanity to a Criminal Charge Be Abolished?” was 
read by Associate Justice Curtis D. Wilbur of the Cali- 
fornia Supreme Court. In this paper Justice Wilbur 
proposed that all evidence concerning insanity be ex- 
cluded from the jury during the course of the trial, and 
that after conviction, on a suggestion of the defendant’s 
insanity, an examination be made by alienists with a 
view to proper action. Judge N. P. Conrey, of the 
District Court of Appeals, Los Angeles, followed with 
a paper on “The Judicial Section and Its Field of Op- 
portunity.” Judge Carter of Illinois then read resolu- 
tions, prepared by the committee appointed at the meet- 
ing at Cincinnati, on the death of Judge William C. 
Hook, former president of the Association, and these 
were adopted. On motion, a resolution was passed 
thanking Judges Wilbur and Conrey for their inter- 
esting and instructive addresses. 

At the banquet in the evening, a number of ex- 
tremely interesting talks were made. Hon. John W. 
Davis happily introduced Lord Shaw, saying in refer- 
ence to the Judicial Committee of the Privy Council of 
which he is a member, that “no other court, so far as I 
know, in recorded history: has ever entertained and 
exercised the jurisdiction of that great tribunal, adjudi- 
cating, as I am sure Lord Shaw will tell you, over 
savages from Africa, and Hindus from India, and 
frontiersmen from Australia, and business men from 









Canada, and all over the broad and far-flung British 
Empire administering to every litigant justice under 
the forms of laws to which he is accustomed.” Lord 
Shaw fittingly responded, after which talks were 
made by Chief Justice Taft, Mr. Henri Aubépin, 
Chief Justice Sanders of Nevada, and Judge Willam 
H. Hunt, of the U. S. Circuit Court of Appeals. 


Section of Legal Education 

In the absence of Chairman Root, who was unable 
to be at San Francisco, and Vice-Chairman John W. 
Davis, who was detained elsewhere, Mr. John W. 
Sanborn, Secretary of the Section, presided at the 
meeting. 

Secretary Sanborn reported that the instruction of 
the American Bar Association to publish from time to 
time the names of law schools which complied with 
the educational standards adopted by the Association, 
was being followed, and that the classification with a 
view of such publication was now under way. All of 
the law schools had been asked for information regard- 
ing their work, and from the reports that came to the 
council, as well as notices in the law magazines, it ap- 
peared that a number of law schools that had not in the 
past complied with the standards had announced that 
within the next two or three years they expected to 
bring their courses up to the standard of the American 
Bar Association. 

He would repeat the statement made at the Wash- 
ington Conference, that it was the intention of the 
council to give due recognition to these good intentions 
on the part of law schools, and to differentiate between 
those law schools which expect to comply in the near 
future and those schools which have no such intention, 
but expect to remain, as far as the evidence goes, in 
the lower class. 

Since the meeting of the Conference on Legal 
Education at Washington, a committee of that confer- 
ence, consisting of one member from each state, had 
been organized to carry out the recommendation of 
securing codperation between the state and local bar 
associations in the adoption of higher standards. The 
attention of the state bar associations was being called 
to the matter, it had been discussed by a number of 
them, had been approved by some, and had been put 
over for further consideration by a number of others. 
So far as he knew, none had yet refused to approve it. 

The greater part of the meeting was taken up by 
an informal discussion as to the advisability of uniform 
records by state bar examiners, and the matter which 
those records should contain. 


Patent, Trade-Mark and Copyright Section 

The meeting of the Patent, Trade-Mark and Copy- 
right Section was held at Mt. Diablo Hall, Native Sons’ 
Building, San Francisco, on August 9th, 1922, at 2 
p. m. 
In the absence of the secretary, Mr. Wm. K. 
White was elected secretary pro tem. The meeting was 
addressed by the chairman, Mr. A. C. Paul, who re- 
viewed the work of the Section during the past year 
and outlined the matters of legislation pending before 
Congress and under consideration by the Section. 

The chairman submitted to the Section for its con- 
sideration the following recommendations : 

First: That the trade-mark bill prepared by the 
Committee be endorsed and the Chairman of the Sec- 
tion be instructed to report the same to the Association 
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for its approval and recommendation to Congress for 
its passage. 

Second: That if the foregoing recommendation is 
adopted by the Section and the Association, the Com- 
mittee that drafted the bill be instructed to present the 
bill to Congress and appear before the Committees of 
the Senate and House that will have charge of the 
same, for the purpose of explaining the bill and urging 
its passage. 

Third: That this Committee be instructed to study 
the trade-mark laws of the several states and make a 
report thereon at the next meeting of the Section. 

Fourth: That a Committee be appointed to study 
the present patent statutes and to report at the next 
meeting of the Section. 

Fifth: That a Committee be appointed to aid in 
the preparation and passage of a bill to carry out the 
general purposes of the Stanley bill. 

Sixth: That the Chairman of. the Section be in- 
structed to call a special meeting of the Patent Section 
in Washington early in the year 1923. 

Mr. Edward S. Rogers, Chairman of the Trade- 
Mark Committee, presented the Committee’s report 
with draft of a trade-mark bill and offered a resolution 
that the report be approved and adopted. After dis- 
cussion the resolution was adopted and the Chairman 
was instructed to report the bill to the Association with 
a recommendation that it be endorsed and submitted to 
Congress for passage. The recommendations of the 
chairman were also adopted. 

On the following day the report of the Section 
submitting the proposed trade-mark bill was adopted 
by the Association and the bill was endorsed and 
recommended to Congress for passage. 

For officers elected for the ensuing year see Offi- 
cial Directory, 1922-23, on another page of this issue. 


National Association of Attorneys-General 


The fifteenth annual meeting was held in San 
Francisco, California, opening on Monday;° August 
7. Two sessions weré held on that day and two on 
the following day. Hon. John G. Price,- former 
Attorney-General of Ohio, presided. During the 
sessions addresses were delivered by Harvey H. 
Cluff, Attorney-General of Utah, on “State Ownet- 
ship or Title to the Beds of Navigable and Non- 
Navigable Lakes and Streams ;” Clifford L. Hilton, 
Attorney-General of Minnesota, on “The. Crime 
Problem ;” W. S. Webb, Attorney-General of-Cali- 
fornia, on “Prohibition of Land Ownership by 
Aliens Ineligible to Citizenship.” The following 
papers were read: “State Sovereignty and. the 
Treaty-Making Powers,” prepared by L. L. Thomp- 
son, Attorney-General of Washington; “The .Pur- 
suit of the Fugitive,” prepared: by James H,.Mark- 
ham, Assistant Attorney-General. of Minnesota; 
“Law Enforcement and Respect. for Law,” pre- 
pared by Byron S. Paine, Attorney-General. of 
South Dakota; “Federal and State Cooperation in 
Law Enforcement,” prepared by John W. H. Prim, 
Assistant Attorney-General of the United, States. 

Following the addresses and presentation. of 
the papers above referred to, a round table diseus- 
sion was had. A resolution was adopted extending 
the thanks of the association to Attorney-General 
Webb and the local committees of San Francisco 
for the splendid attention given to all necessary ar- 
rangements. A resolution was adopted commending 
most strongly the efficient service rendered by 


tive. orders are unfeasible. 


.Lord Justices - protested. 


Attorney-General Wolfe of South Carolina, who for 
several years has acted as secretary-treasurer of 
the association. Upon motion Attorney-General 
John G. Price of Ohio was made a life member of 
the National Association of Attorneys-General. 

Officers were elected for the ensuing year as 
follows: President, Clifford L. Hilton, Attorney- 
General of Minnesota; Vice-President, E. T. Eng- 
land, Attorney-General of West Virginia; Secre- 
tary-Treasurer, Harry Bowman, Attorney-General 
of New Mexico. President Hilton announced the 
appointment of the executive committee as follows: 
Samuel M. Wolfe of South Carolina, chairman; W. 
S. Webb of California, Harvey H. Cluff of Utah. 
(The president and secretary-treasurer are ex-officio 
members of this committee.) . 


Trial by Newspapers 

“There is nothing more detrimental to the 
administration of justice than the growing preva- 
lence of the trial by newspapers of civil and crimi- 
nal cases outside of court and before a jury of 
public opinion. In this regard many offenses are 
daily committed by newspapers which, by reason 
of statutory provisions or of the general law regard- 
ing contempt of courts, constitute offenses punish- 
able either by contempt or by proper proceedings. 
PBut.further legislation, and if necessary constitu- 
tional amendments, should be enacted to protect 
not only the courts themselves and the public, but 
also those who are parties to civil or criminal pro- 
ceedings, from the stirring up of popular bias in 
advance of or pending an adjudication by the courts 
of the questions of law and of fact which are 
involved. Pre-publication’ censorship and injunc- 
They would be an 
abridgement of the freedom of the press, as already 
shown. However, the law-making power still 
retains the right to punish for publications which 
are detrimental to morals or which tend to prevent 
the proper administration of justice by courts.”— 
Rome G. Brown in “Central Law Journal,” July 28. 


The Long Speech Habit 
“Some ‘fighting’:counsel are notorious for the 
length of speeches they make in losing cases. The 


late Mr. ,Oswald was. one of these. I remember 
listening to him in an appeal where the court was 
obviously against-him. If he stated av argument 


in favour of his client once, he stated it in different 


forms half-a dozen times. The judges, and espe- 


‘cially Lord Esher, showed openly their weariness ; 


but Oswald. went on without pause and without 
pity... At-last. he-raised a new point. One of the 
‘Now, Mr. Oswald,’ he 
said, ‘you know you said nothing about this in the 
court below.’ ‘No, my lord,’ answered Oswald; 
‘but that was because before I reached it the judge 
stopped me.’ ‘Stopped you!’ exclaimed Lord Esher 
in tones of amazed incredulity. Then after a 
moment’s reflection-his lordship leant over the 
bench and asked Oswald in a confidential stage 
whisper, ‘Tell me: how did he do it?” Oswald was 
for a moment taken aback. Quickly pulling himself 
together, he answered bitterly, ‘By leading me to 
believe, my lord, that he was with me.’”—From 
Strahan's “Bench and Bar of England.” 
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Evidence and the Fourth 
Amendment 


UNTINGTON, W. Va., Aug. 12.—To the Edi- 
tor: In the August number of the JouRNAL, Pro- 
fessor John H. Wigmore comments on the rule 

laid down in Weeks vs. United States, and other cases, 
that where documents or other tangible evidence have 
been obtained by officers of the court through a search 
in violation of the Fourth Amendment, the court will 
order the return to the owner of the documents taken, 
provided a motion therefor is made in advance of the 
trial. Professor Wigmore severely condemns this rule. 
displaying toward the court an unfairness usually left 
to demagogues, labor agitators and soap-box orators, 
and which cannot but be regretted by all readers and 
admirers (they are almost synonymous) of the monu- 
mental work of this great writer. The objection made 
by the learned author may be comprehended in two 
propositions : 

First: It has long been established that the ad- 
missibility of evidence is not affected by the illegality 
of the means through which the party has been enabled 
to obtain the evidence. 

Second: As an original proposition, it is unwise 
policy to refuse to permit the Government to use such 
evidence, in that there is no exigent requirement of 
such rule in the Constitution, and the enforcement of 
law is unnecessarily hampered by its adoption. 

It is not necessary to go outside the writings of 
Professor Wigmore himself to demonstrate that the 
first objection is fully obviated by the practice adopted 
by the Supreme Court in these cases. In the article 
referred to the learned author says: “Necessity does 
not require and the spirit of our law does forbid the 
attempt to do justice incidentally and to enforce penal- 
ties by indirect methods.” This idea is elaborated in 
detail and the article from this premise draws the con- 
clusion : “For these reasons it has long been established 
that the admissibility of evidence is not affected by the 
illegality of the means through which the party has been 
enabled to obtain the evidence.” In other words, the 
foundation of the rule that the court will not inquire 
into the legality or the illegality of the method of ob- 
taining the evidence is that to do so is inconvenient, 
that it interrupts the course of the trial, producing con- 
fusion,—in short, that it raises a collateral issue. For 
this reason the Supreme Court will not order the return 
of the papers unless the inconvenience of raising a col- 
lateral issue is obviated by a motion or other similar 
proceeding, so that the issue may be raised and tried 
in advance of the main trial. It makes no difference 
that the proceeding may be called a motion and that it 
is had under the style of the case in which the defend- 
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ant is indicted. That is not material. It makes no 
difference whether the heading of the case be “United 
States against Smith” or “Jones against Brown,” the 
material fact is that there is some sort of written com- 
plaint, motion or other statement of the defendant- 
applicant’s case to which the Government can make 
response and upon which an issue can be framed and 
a trial had, without inconvenience to the trial of the 
defendant upon the indictment—that is, without the 
inconvenience of trying a collateral issue. Professor 
Wigmore has attributed to the Supreme Court reason- 
ing which it itself does not employ, and which is not 
implied in its decisions. He says: 

The opinion in Weeks vs. United States seeks to dis- 
tinguish the above established principle (referring to 
objection One above) as merely requiring “that a collat- 
eral issue will not be raised to ascertain the source from 
which testimony competent in a criminal case comes,” 
while, in the Weeks case the defendant made a formal 
motion before trial for the return of the seized docu- 
ments. But this is an unsound use of the term “collat- 
eral.” That term signifies “not relating to the main issue,” 
and is applied to a class of facts. Now, the defendant 
cannot turn a collateral fact into a material fact by 
merely making a formal motion before trial without wait- 
ing until the offer of evidence. 

In answer to this it is sufficient to say that, as 
above shown, Professor Wigmore, himself, an un- 
doubted authority upon the question, founds the rule 
referred to upon inconvenience—that is, that there is 
raised a collateral issue which confuses the main trial. 
That this is a proper use of the term “collateral,” no 
one has shown better than Professor Wigmore himself 
(2 Evidence, Sec. 1002). Indeed, the article quoted 
from bases the common law rule upon inconvenience. 
Since the practice of the Supreme Court is so adapted 
as to avoid this inconvenience, the rule ceases to apply. 

The second objection, that there is no requirement 
of such rule in the Constitution and the enforcement 
of law is unnecessarily hampered by its adoption, is 
based upon two contradictory reasons: First: That 
the constitutional right can be protected adequately and 
more properly by the direct punishment of the offend- 
ing officer and, second, that the return of the evidence 
hampers the Government in the prosecution of the 
criminal laws and facilitates the escape of wrong-doers. 
Professor Wigmore would have the court permit evi- 
dence to be used, though ebtained by ever so flagrant a 
violation of the Amendment, and would secure the pro- 
tection of the citizen by the direct punishment of the 
officer for his intrusion. The truth is that the Supreme 
Court found, as all men (not lawyers or legal writers) 
can see, that the only adequate way to secure the pro- 
tection guaranteed in the Fourth Amendment is by 
returning the evidence ; that the officer is not punished 
and that the talk of punishing him, and in that way 
guaranteeing observance of the constitutional require- 
ment, is but legal theory, in other words, sham and pre- 
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tence. The learned author himself realizes that this 
is so, indeed, a large part of his argument is necessarily 
based upon the assumption that the officers will con- 
tinue illegal searches to such an extent as materially to 
aid in the conviction of the accused. He says: 

For the sake of indirectly and contingently protecting 
the Fourth Amendment a Court appears indifferent as to 
what is the direct and immediate result, viz: of making 
Justice inefficient and of coddling the criminal classes of 
the population. It puts the Supreme Courts in the posi- 
tion of assisting to undermine the foundations of the 
very institutions they are set there to protect. 

When it is proposed to secure the citizen his con- 
stitutional rights by the direct punishment of the vio- 
lating officer, we must assume that the proposer .is 


honest, and that he would have such consistent prose- . 


cution and such heavy punishment of the offending 
officer as would cause violations to cease and, thus 
put a stop to the seizure of papers and other tangible 
evidence through unlawful search. If this, then, is to 
be the result, no evidence in any appreciable number 
of cases would be obtained through unlawful searches, 
and the result would be the same, so far as the con- 
viction of criminals goes, as if the constitutional right 
were enforced by a return of the evidence. Then why 
such anger in celestial breasts? Justice can be rendered 
inefficient and the criminal classes coddled by the rule 
laid down in United States vs. Weeks only upon the 
assumption that the officer will not be directly punished, 
but that the court will receive the fruits of his unlawful 
acts, will do no more than denounce and threaten him 
with jail or the penitentiary and, at the same time, with 
its tongue in its cheek, give him to understand how 
fearful a thing it is to violate the Constitution. This 
has been the result previous to the rule adopted by the 


Supreme Court, and that is what the courts are asked 
to continue. 

If such evasiveness, such legal blindness and in- 
sincere pedantry were displayed by the court in some 
other instance, which did not meet the learned author’s 
approval, we can well imagine how our great legal 
Jeremiah would pour out upon it his wrathful denunci- 


ation. If punishment of the officer is effective to 
prevent unlawful searches, then equally by this is jus- 
tice rendered inefficient and criminals coddled. It is 
only by violations that the great god Efficiency can 
thrive. The Fourth Amendment guarantees, or pre- 
tends to guarantee, to the citizen that he shall be secure 
against unreasonable searches and seizures. If this 
guarantee is to be made effective, then it is the duty of 
the court whenever the right is violated to undo as fully 
as it can the wrong which has been done—that is, to 
give a remedial and specific justice by ordering the 
return of that which has been taken unlawfully and 
in violation of right. It is but a mockery of the Con- 
stitution for a court, whose duty it is to protect the 
citizen, to retain the fruits of violations and illegality 
and to give the complaining citizen nothing but a pre- 
tence of redress by threatening against the wrong- 
doer a punishment, which is seldom or never inflicted. 
Professor Wigmore speaks of “sending for the high- 
handed, over-zealous marshal who had searched with- 
out a warrant, imposing a thirty-day imprisonment for 
his contempt of the Constitution, and then proceeding 
to affirm the sentence of the convicted criminal.” As all 
men know, the conviction of the criminal might be 
affirmed, but the other criminal, the over-zealous mar- 
shal, has in the past gone and in the future would go 
free. The Arabian Sheikh might in this manner send 
for one of his tribesmen, or the dean of a law-school 


for one of his students, but a lawyer might be puzzled 
when called upon to frame a process for sending sum- 
marily for a marshal and for imposing of judgment 
instanter upon him for “contempt of the Constitution” ; 
and, as a well-informed man around town, he would 
have very serious doubts whether the marshal would 
ever be compelled to live upon jail fare. 

In place of the comparison suggested by the 
learned author, as embodied inthe present practice of 
the Supreme Court, we suggest the following as sub- 
stantially the result of Professor Wigmore’s policy: 

Titus, your house has been searched illegally and in 
violation of the rights guaranteed you by the Constitution. 
Your papers and documents have been carried away by 
one who has thus put himself in the position of a crimi- 
nal. But we will not return to you your papers. We, as 
duly authorized and constituted tribunal of the State, will 
accept and use against you the fruits of violations and 
illegality. However, we will threaten Flavius, the Mar- 
shal who thus violated your rights, with jail and other 
punishments, and we hope that this will be some com- 
fort to you, though we, in fact, know that the officer will 
not be punished; for, if we did seriously punish him, he 
would cease to seize papers and documents unlawfully and 
we would be hampered in the prosecution of such crimi- 


nals as yourself. Connor HAL. 


Reversal of Rulings by Internal Revenue 
Bureau 

Washington, D. C., Sept. 18.—To the Editor: In 
the recent report to the American Bar Association of 
its Special Committee on Internal Revenue Law the 
reference made to the practice of the Bureau of In- 
ternal Revenue of basing decisions on opinions or 
rulings which are not always made available to the tax- 
payer suggests other aspects of this same general con- 
dition which are of vital importance to almost every 
member of the Association who is engaged in active 
practice. For in this day and generation there are few 
general practitioners who have not had to contend with 
the perplexities of the income tax, or who can always 
feel assured in their own minds that their clients’ in- 
terests have been protected in every respect. 

During the past four or five years the Bureau of 
Internal Revenue has been confronted with the almost 
superhuman task of auditing the returns of millions 
of corporate and individual taxpayers, and it is not 
surprising that during this period two unfortunate but 
probably unavoidable conditions have developed. The 
one is that from time to time the Bureau has, in some 
cases as a result of its own experience and in others of 
appeals pressed in behalf of taxpayers, reversed its own 
earlier rulings. The other is that once the return of a 
given taxpayer has been audited or a decision made 
affecting his case the Bureau has not had the oppor- 
tunity to go back and of its own initiative reopen the 
case even though in other cases it has subsequently re- 
versed the ruling upon which both cases may have been 
originally decided. A brief examination of the extent 
to which rulings of the Bureau made within the past 
five years have subsequently been reversed either by 
the Bureau itself or by the courts indicates such a sur- 
prisingly large number of such instances as to suggest 
to every practitioner the advisability of checking over 
his clients’ cases for points as to which unfavorable 
rulings by the Bureau may have been reversed. 

Thus, for example, Digest of Income Tax Rulings 
No. 19 contains 501 pages in which are officially re- 
ported about 2000 rulings made by the Bureau from 
April 1919 to December 1921. An examination of 
fifteen consecutive pages of this digest selected entirely 
at random showed five rulings in which the Bureau of 
























SSS 














SSS 





















































648 AMERICAN Bar ASSOCIATION JOURNAL 








its own initiative had expressly reversed earlier rulings 
which were less favorable to taxpayers generally and 

three other reported decisions of the Committee on Ap- 

peals and Review in which unfavorable action by the 

Income Tax Unit had been reversed in whole or part 

on appeal by the taxpayer. If this average holds good 

throughout the digest it would indicate that of the 

2,000 rulings in the digest over 250 represent reversals 

of this sort. 

A similar examination of three consecutive vol- 
umes of the Federal Reporter containing ten cases in 
which taxpayers had carried into the courts appeals 
from the Bureau in income, profits, estate, and capital 
stock tax cases shows that in eight out of the ten cases 
the action of the Bureau has been overruled in whole 
or in part. 

An even more deplorable aspect is that in some 
instances earlier unfavorable rulings are published or 
reported while later favorable rulings reversing the 
earlier ones are not reported. The fact that in his own 
practice the writer has had two concrete instances of 
this sort, in both of which mere accidental knowledge 
of the later decision enabled him to cite it in other 
cases, leads him to believe that if the law of averages 
holds true there must be a considerable number of such 
instances. It should be added, however, that this con- 
dition is probably due to inadvertence and to the fact 
that the Bureau has grown so rapidly that it has been 
impossible to keep it coordinated, and that it is not to 
be ascribed to deliberate intent on the part of the 
Bureau or its officers. 

Some of these revised rulings are of general and 
widespread application while others may affect only a 
comparatively few other cases. Thus recent decisions 
that the Federal estate tax is deductible in computing 
the taxable net income of the estate for income tax 
purposes, and that where for example property was 
bought for $10,000 in 1910, had a value of $8,000 on 
March 1, 1913, and was later sold for $9,000, there is 
no taxable profit (under the earlier rulings there would 
have been a taxable profit of $1,000) are important 
instances of the first class. A recent ruling that a trust 
estate, although it actively conducted a business in 1917, 
was not subject to excess profits tax for that year (and 
it is probable that the ruling is equally applicable to a 
business conducted during that year by an executor or 
administrator) is an instance of the second class, 
although even rulings falling in this class may be of 
tremendous importance in the particular cases to which 
they are applicable. 

It would seem extremely important that every 
active practitioner should promptly check up his income 
tax cases from this standpoint, and protect his clients 
by filing claims for refund in doubtful cases as well 
as in those in which earlier rulings have been reversed. 
With respect to at least one of the high tax years the 
period during which claims may be filed for refund of 
taxes paid at the time of filing the original return is 
rapidly drawing to a close. Under the law then in 
effect returns for the year 1917 were due. March 1, 

1918, and under the law now in effect claims for re- 
fund or credit must be filed within “five years from 
the date when the return was due.” 
James CraiG PEACOCK. 


Pacific Coast Cabinet Members 
Portland, Oregan, July 20.—To the Editor: Re- 
ferring to the death of Richard A. Ballinger in your 
issue of July, 1922, it is stated: 
Judge Ballinger was the first man from the Pacific 
Coast ever appointed to the President’s cabinet. 

This is a mistake. Three names very readily occur 
tome. George H. Williams from Oregon was attorney 
general in President Grant’s cabinet; Mr. Justice Mc- 
Kenna from California, now of the Supreme Court, 
was attorney general in President McKinley’s cabinet ; 
and Victor H. Metcalf from California was secretary 
of the navy under President Roosevelt. 

Joseru N. TEAL. 


Fundamental Trouble in Wage Dispute 

Chicago, Ill., Aug. 14.—To the Editor: The 
August issue of the American Bar Association Journal 
is one of the best numbers that you have issued. 

I was especially interested in the editorial entitled 
“Industrial Warfare.” That article expresses my 
views on the subject. 

The fundamental trouble with the capitalist and 
the workman grows out of the natural love of power 
—the power to dictate what wage shall be paid. 
Neither will surrender the power he believes he now 
possesses until forced to do so by the nation. 

The struggle which ended in the substitution of 
law for brute force—the substitution of the court for 
the club—was a struggle that lasted for centuries, but 
in the end the people won out and in the end the 
people as a whole will win out in the foolish and waste- 
ful struggle now going on between capital and labor. 

The workman now willingly leaves to the decision 
of the courts his life and his liberty, even his property 
—the accumulation of a lifetime. Why should he not 
be willing to leave to the court the struggle over wages? 
The trouble is not so much with the workman himself, 
I fear, as with his leaders, who hate to surrender the 
power which they think they now enjoy. Why are 
these leaders better equipped to determine what is a 
fair and just wage than a disinterested court estab- 
lished for that very purpose? 

The capitalist leaves to the decision of the courts 
every other matter in which he is vitally interested— 
his life, his liberty and his property. He leaves to the 
courts the question of whether he owns the very busi- 
ness in which he is engaged—whether it belongs to him, 
or to some one else; whether he owns the very soil 
upon which his factory stands, or whether it is the 
property of another. And yet the capitalist has the 
hardihood to say that if he leaves the question of wages 
to the decision of the courts he will give to the courts 
the power (to use the words of your editorial) “to take 
his property and give it to some one else.” Doesn't 
he do this very thing at every moment in his life with 
respect to everything else that he believes he owns or 
controls? If he is willing to leave the question of 
the ownership of his factory to the decision of the 
courts, and this he does without a murmur, why should 
he not be willing to leave the question of wages, which 
is only an incident in the operation of his factory? 

The power to dictate wages, which the capitalist 
thinks he now enjoys, he hates to: surrender, simply be- 
cause he loves that power; and yet our courts, this 
very hour, are full of cases where the question of 
wages, in one form and another, is involved; either 
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because there was a misunderstanding between the 
parties, or no definite wage was fixed in advance. 
Whether our courts, as now constituted, are fit 
tribunals to determine the question of wages, is not in 
itself a controlling matter; but the vitally important 
thing is to establish the principle that wages, like every 
other disputed matter between citizens, must, for the 
peace and safety of the community, be adjudicated by 
some tribunal established for that purpose. 
Jacop NEWMAN. 


On Amending the Constitution 

Stockton, Calif., July 25.—To the Editor: In the 
issue of the Bar Association Journal for July, 1922, my 
attention is attracted to an article on page 448, column 
2, thereof, written over the name of Geo. Stewart 
Brown, which concerns a certain proposed constitu- 
tional amendment, and which said amendment was 
proposed by Senator Wadsworth of New York, and 
Representative Garrett of Tennessee. 

Directing your attention to this said article, it 
would seem that while that proposed amendment 
should receive attention and support, still, in adherence 
to the psychological essence of our federal constitution 
there seems to be cause for caution with respect to the 
said proposed amendment in this: 

First, it would seem under the general under- 
standing and purpose of strict republican representa- 
tive form of government that legislators, like other 
public office holders, should be entrusted to act upon 
such business as may come before them in an official 
way, regardless of whether the proposition to be acted 
upon was proposed before or after their election to 
office, so long as the proposition comes properly before 
them within the scope of their official duty. This, on 
the theory that we have enjoyed the fruits of what our 
forefathers outlined as a great republican representa- 
tive form of government, and faith in our representa- 
tives, whether they be of state or federal, should remain 
firm during their incumbency with regard to all matters 
officially coming before them. 

Second, while I am personally in harmony with the 
states having power to submit a federal constitutional 
amendment to their electorate, that in itself does not 
leave the proposition secure, but such power should be 
qualified by providing that notwithstanding such sub- 
mission to any state electorate, the amendment should 
not be considered as ratified by any such state, except 
that the legislature ratify the same in the mode now 
prescribed by the United States Constitution, for with- 
out this qualification, we would lead up to a condition 
by which we would subject the United States Consti- 
tution and amendments thereto, to a hazard akin to 
the initiative. 

A proper understanding of the United States Con- 
stitution is obtained only by a careful study thereof, 
in conjunction with a study of American history and 
preceding British history, that we apprise ourselves of 
the conditions which led to, and existed at the time of, 
the preparation and inauguration of our United States 
Constitytion. There seems to be a genera] tendency 
outside of the legal fraternity to amend the constitution 
with greater ease, but I believe that on the contrary it 
is only proper, and would constitute the greater and 
more logical safeguard to our republic, to make amend- 
ments more difficult. 

G. C. ALLEN. 


Time to Speed Up Justice 
Louisville, Ky., Aug. 7—To the Editor: Recent 
articles in the Journal, relative to congested court 
dockets were timely and good. You can not do better 
than emphasize the need for reform along this line. A 
recent statement of Mr. Lilburn Phelps, candidate for 
Judge of the Court of Appeals in the Third Appellate 
District of Kentucky, seems to be exactly in point. It 
is as follows: 
_ _.The law's delay is the chief indictment against our 
judicial system. It was said recently of a Louisville case 
that if it should run its full course it would be anywhere 
from two to five years before a final decision is reached. 
In a sister state a temporary injunction issued five years 
ago was made permanent only the other day. Since the 
day of Runnymede we have been taught that justice must 
be administered without delay. In Magna Charta it is 
said, “We will sell to no man, we will not deny or defer 
to any man, either justice or right.” In our own Consti- 
tution it is expressed “All courts shall be open . . . 
and right and justice administered without sale, denial 
or delay.” 

We do not ordinarily sell or deny justice to any man, 
but we do delay its administration until sometimes it 
amounts almost to a denial of justice. This is not a new 
condition. Even in the days of Hamlet it seems the courts 
were not noted for speeding up. The melancholy Dane 
bewailed “the law’s delay” along with “the proud man’s 
contumely” and “the slings and arrows of outrageous 
fortune.” It seems strange that a condition so evil, and 
certainly not incurable, should be endured so long. 

It seems the time has come for some speeding up. 
There is no reason in the world why a man whose most 
important rights are the subject of litigation should have 
to wait from two to five years for a decision. It is true 
many judges work hard during term time, but vacations 
are long. Our own court is in vacation from June to 
September. It seems probable that by shortening vaca- 
tions, working overtime for two or three years, and pro- 
viding additional judges, the courts could catch up with 
the dockets and thus bring an end to the most serious 
complaint against our judicial system. 

Hucu SHarp. 


When Insanity Is No Defense 
“A legal question of much importance was 


raised by the case of Ronald True, who was tried 
before Mr. Justice McCardie. The prisoner pleaded 
‘not guilty’ and his counsel, Sir Curtis Bennett, 
raised the defence of insanity. The evidence given 
for the defence by the prison doctors left no doubt 
that he was insane, but the Crown contended that 
his insanity was not of such a kind as to relieve 
him from legal responsibility. He knew he was 
killing the woman ; he knew it was wrong so to do; 
he knew his act was punishable by law; and, most 
significant of all, he took elaborate steps to con- 
ceal his crime and to fabricate a defence. Mr. 
Justice McCardie tried in vain to get from the med- 
ical witnesses some practical test satisfactory to 
physicians which would establish alternative rules 
to those laid down by lawyers in the McNaghten 
case. His elaborate summing up paved the way 
for a reconsideration on appeal of the whole rela- 
tionship between imsanity and crime; but in true 
legal fashion he made it clear that insanity does 
not absolve a man from responsibility for crimes 
that are unconnected with the mental disease from 
which he suffers. The jury, to the public satisfac- 
tion, found. True guilty, and he was sentenced to 
be hanged. The Court of Appeal tacitly declined 
Mr. Justice McCardie’s invitation to reconsider the 
rules laid down in McNaghten’s case, and con- 
tented itself with affirming the verdict and the 
sentence.”—From London Letter in August “Cana- 
dian Law Times.” 
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CALIFORNIA 
American Bar Association Standards for Ad- 
mission to Practice Approved—Campaign 
Against Unlawful Practice of Law— 
Largest Attendance on Record 

The California Bar Association, at its thirteenth 
annual meeting held in San Francisco, August 7, 8 
9 and 10, adopted the resolution recently approved 
by the Los Angeles Bar Association, endorsing the 
American Bar Association plan for increasing edu- 
cational requirement for admission to the bar. This 
resolution provoked considerable debate and the 
familiar arguments in opposition were rehearsed, 
but the advocates of higher standards finally pre- 
vailed. The Association also recommended for sub- 
mission to the legislature the Uniform Act for the 
Creation of a Commission on Uniform State Laws 
for California, the appointment of commissioners 
thereto, and the appropriation of money for travel- 
ing expenses. 

The Association also adopted the report of the 
special committee on a Community Property Law, 
a matter which has excited great interest in the 
state. That report recommended to the legislature 
amendments giving the husband or wife the right 
to dispose by will of one-half of the community 
property, and making certain provisions for the 
management of the community property of a de- 
ceased wife, pending administration, by the hus- 
band. The report of the Section on Legal Ethics, 
recommending that that section should function in 
giving advice upon ethical questions in the same 
manner as the New York Lawyers’ Association, 
was adopted. The action of the Conference of Bar 
Association Delegates in approving the efforts of 
the California Bar Association to secure the adop- 
tion by the people of the Sample bill, relating to the 
unlawful practice of law, gave considerable satisfac- 
tion to the members of the state association. 

The meeting was the largest attended in the 
history of the organization. It was called to order 
by President Jefferson P. Chandler, who, after the 
address of welcome and reports of officers, read his 
annual address on “Government.” One of the most 
interesting sessions was that at which Julius Henry 
Cohen, of New York, and former United States At- 
torney-General George W. Wickersham spoke on 
the “Unlawful Practice of the Law.” Both made 
strong pleas for the prohibition of all manner of un- 
lawful practice. At the conclusion of their ad- 
dresses President Jeremiah F. Sullivan, of the Bar 
Association of San Francisco, Chairman of the 
Sample Bill Committee, Henry A. Hollzer, of Los 
Angeles, Secretary and Campaign Manager, and 
Carlos S. Hardy, organizer for that cummittee, re- 
viewed the campaign and made strong pleas that the 
lawyers to interest themselves actively in the fate 
of that measure at the coming referendum election. 

Another interesting feature of the meeting was 
an address by Dr. Rokuichiro Masujima, former 


President of the International Bar Association, a 
member of the Japanese bar, and a barrister-at-law 
of the Middle Temple. Dr. Masajima spoke on the 
desirability and functions of an International Bar 
Association and of International Tribunals of Jus- 
tice. His address was not on the program, but it 
was well received and heartily applauded. The joint 
session of the California Bar Association and the 
American Bar Association, held Wednesday after- 
noon, August 9, was presided over by President 
Chandler. At this meeting Chief Justice Shaw de- 
livered his address on “The Development of the 
Law of Waters in the West,” and Senator F. Du- 
mont Smith, of Hutchinson, Kansas, spoke on the 
“Kansas Industrial Court.” 

At the closing session steps were taken to de- 
velop interest in the state association among the 
county associations. The Committee on Admission 
of Members reported that the Association now has 
1,115, a gain of 235 for the year. The following off- 
cers were elected: 

President, J. W. S. Butler, Sacramento; Vice- 
President, First District, William Denman, San 
Francisco; Vice-President, Second District, Frank 
James, Los Angeles; Vice-President, Third District, 
George F. McNoble, Stockton; Secretary, Thomas 
W. Robinson, Los Angeles; Treasurer, Delger 
Trowbridge, San Francisco; Executive Committee: 
Eugene Daney, San Diego; John Mott, Los An- 
geles; Robert H. Fitzgerald, Oakland; Annette Ab- 
bott Adams, San Francisco; Herbert C. Wyckoff, 
Watsonville. 


HAWAII 
Sanford B. Dole Made President Emeritus of 
Association—Question of “Master’s 
Fees” Considered 

The annual meeting of the Bar Association of 
Hawaii was held on Saturday, July 8, at Mokuleia, 
thirty miles from Honolulu. Leaving at 8:30 o’clock 
in the morning, fifty members went by special train 
to Mokuleia, where the meeting was held at a beau- 
tiful country place in an ironwood grove on the 
beach, and a serious program successfully combined 
with a picnic. Baseball, swimming and other amuse- 
ments were a diversion from the usual program, 
which was as follows: 

A paper on “Some Legal Aspects of Fiduciary 
Accounting,” by Urban A. Wild; and discussions 
on the following subjects: “Practice, and Admin- 
sion to Practice, in the Courts of District Magis- 
trates,” led by Charles S. Davis; “Inheritance Tax 
Practice under Hawaiian Laws,” led by Marshall 
B. Henshaw; and a report of the committee of the 
Bar appointed in April, 1921, to investigate the 
practice of the courts of Hawaii in regard to mas- 
terships in probate and trust accounting, presented 
by Charles F. Clemons, the other members of the 
committee being Alexander D. Larnach and E 
White Sutton. This report led to a resolution 
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offered by L. A. Thurston looking to needed re- 
forms in such practice. A resolution, presented by 
Sanford B. Dole, was adopted, to the end that the 
judiciary of Hawaii be kept more out of politics, and 
that the central committee of the party now in 
power in the Territory keep “hands off.” 

Judge Dole, who retired from the presidency 
after having served for the unprecedented term of 
three years, was, by amendment of the constitution, 
created president emeritus of the association. The 
regular officers of the ensuing year were reelected 
as follows: William T. Rawlins, president; Charles 
F. Clemons, vice-president; Albert M. Cristy, sec- 
retary, and E. White Sutton, treasurer. To the 
executive committee, of which these officers are ex 
officio members, the president appointed W. F. 
Frear, W. L. Stanley, F. E. Thompson, S. B. Kemp, 
and F. Schnack. As special delegates to the meet- 
ing of the American Bar Association, W. R. Castle, 
L. J. Warren, and B. L. Marx were appointed. 

Of the above committee report, which was the 
feature of the meeting, the Honolulu Advertiser 
said: “The Hawaiian Bar Association proved yes- 
terday that it is not purely an ornamental or a per- 
functory body, by tackling bare-handed an abuse 
which has grown up gradually in the courts, under 
which practically all accounts rendered by trustees, 
executors, guardians, etc., were referred by the 
court to ‘masters’ for report.” This paper also said 
editorially: “The Bar Association of Hawaii, par- 
ticularly its special committee, is to be congratu- 
lated upon the bold and fearless way in which the 
committee has treated the question of ‘Master's 
Fees’ in connection with estate accounts, and the 
earnest manner in which the association has treated 
the report.” 


ILLINOIS 


District Bar Association Meetings to Make 
Special Study of Proposed New State 
Constitution 

The bar of Illinois is preparing to hold its an- 
nual meetings of District Federations of Local Bar 
Associations. These are held in the fall of each 
year, one in each Supreme Judicial District, each 
district being separately organized with a constitu- 
tion and district officers, and the local organizations 
and meetings being fostered by the Illinois State 
Bar Association. The calendar of the meetings is 
as follows: 

First District, Belleville, October 7; Second 
District, Effingham, October 21; Third District, 
Bloomington, October 14; Fourth District, Mo- 
line, November 11; Fifth District, Peoria, Novem- 
ber 18; Sixth District, Oregon, October 28; Seventh 
District, Chicago, November 25. 

This year the business sessions of the meetings 
will be devoted almost exclusively to a study of the 
features of the new proposed constitution of IIli- 
nois, to be voted upon at special election December 
12. All members of the Constitutional Convention 
will be invited to attend the meetings in their re- 
spective districts and discuss the various articles and 
new provisions in the proposed constitution. 


These District Meetings are a very popular 
feature of Bar Association work in Illinois, and are 


enthusiastically attended; the registration often 
rivaling that of the Annual Meeting of the State 
Bar Association. 

R. ALLAN STEPHENS, Secretary. 


LOUISIANA 


State Association Recommends Establishment 
of Minimum Fee Schedules by Local 
Bar Association 

The association held its annual meeting on 
June 9 and 10 in the city of Monroe. The meeting 
was largely and representatively attended. The 
association had for its principal topic the Standard- 
ization of Fees for Legal Services. The subject 
was opened by brief addresses by Mr. George H. 
Terriberry of the New Orleans Bar and Colonel R. 
F. White of the Alexandria Bar. A general dis- 
cussion of the subject was then had, the result 
being that the following resolution was adopted: 

Resolved, That the Louisiana Bar Association favors 
the establishing and maintaining, by local bar associa- 
tions throughout the state, of minimum fee bills and rec- 
ommends that action in that direction be taken by them. 

The president was authorized to appoint a 
committee of seven members to investigate, con- 
sider and make its recommendation upon the ad- 
visability of adopting a minimum fee bill through- 
out the state, or minimum fee bills throughout the 
different sections of the state, and to report to the 
next annual meeting. 

The president in his report to the meeting re- 
ferred in detail to the matter of standards for ad- 
mission to the Bar and quoted the resolutions 
adopted by the National Conference of Bar Asso- 
ciations, at its special session on Legal Education, 
held in Washington, D. C., February 23 and 24, 
1922, at which session he was a delegate. That 
matter was referred to the executive committee of 
the Association for its consideration and a report 
to the next annual meeting of its conclusion 
thereon. 


The Association also discussed the matter of the 
organization of local bar associations. The Associa- 
tion has a committee on local bar associations and 
expects with its aid to have very beneficial results. 
The personnel of that committee is: Joseph G. Med- 
lenka, chairman, Crowley; J. Fair Hardin, Shreve- 
port, and Bolivar E. Kemp, Amite. 

It is intended to endeavor to organize the New 
Orleans lawyers inte a local bar association. It is 
the opinion of some of the New Orleans lawyers 
that it would be an excellent idea, as there are 
occasions when matters distinctly relating to the 
New Orleans bar may be taken care of by its local 
association (if it had one) instead of bringing same 
before our State Association. 

The Association at its annual meeting had very 
interesting and instructive addresses by Mr. Cor- 
denio A. Severance, who needs no introduction to 
your Journal, and Mr. Daniel W. Iddings of the 
Dayton, Ohio, Bar. 

There is some interest centered in a probable 
tri-state annual meeting to be held in 1923 in Hot 
Springs, Arkansas, between the Arkansas, Texas 
and Louisiana Bar Associations. The Association 
approved the idea and the executive committee has 
the power to act concerning same. I presume in 
a short while it will decide as to whether or not 
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the Association will meet with Texas and Arkansas 
in 1923. 

The following officers were elected: 

Fred G. Hudson, Jr., President, Monroe; Wil- 
liam W. Westerfield, Vice President Ist Dist., New 
Orleans; Sidney L. Herold, Vice President 2nd 
Dist., Shreveport; R. F. White, Vice President 3rd 
Dist., Alexandria; M. C. Thompson, Vice Presi- 
dent 4th Dist., Monroe; Hermann Moyse, Vice 
President 5th Dist., Baton Rouge; Ventress J. 
Smith, Vice President 6th Dist., New Iberia; Wil- 
liam Waller Young, Secretary-Treasurer, New Or- 
leans. 

The Executive Committee is composed of the 
above named officers and J. Zach Spearing, New 
Orleans; Delvaille H. Theard, New Orleans; John 
Dymond, Jr., New Orleans; Esmond Phelps, New 
Orleans; Albin Provosty, New Roads. The last 
five are appointed by the President. 

W. W. Youns, Secretary-Treasurer. 





MONTANA 


Reports at Annual Meeting Show Associa- 
tion Is in Prosperous Condition 


The annual meeting of the Montana Bar Asso- 
ciation was held at Hunters Hot Springs August 18 
and 19. Hunters Hot Springs is a mountain resort 
near the entrance to Yellowstone National Park, 
and makes an ideal meeting place for those wishing 
to combine a visit to the park with their annual 
pilgrimage to the association meeting. It is regret- 
table that more of the members do not avail them- 
selves of this opportunity. 

The meeting was called to order by Judge E. 
K. Cheadle of Lewistown, the president of the asso- 
ciation, who delivered one of the most impressive 
addresses ever heard by the association. Judge 
Cheadle departed from the usual custom of the pres- 
idents of our association by delivering an extempo- 
raneous address instead of reading one. The judge 
is one of the real orators of Montana and amply 
justified his reputation as such on this occasion. 

Hon. W. B. Rodgers of Butte presented suit- 
able resolutions relative to the voluntary retirement 
of Hon. Theodore Brantley from the office of Chief 
Justice of the Supreme Court of Montana, after 
twenty-four years of continuous service in that 
office. 

Addresses were delivered by Prof. H. M. Col- 
vin of the University of Montana Law School; Nils 
P. Haugen, tax expert of the State Board of Equal- 
ization; John T. Smith of San Diego, Cal., formerly 
of Livingston; H. H. Parsons of Missoula, and Hon. 
Albert J. Galen, Associate Justice of the Supreme 
Court of Montana, the latter giving a most inter- 
esting account of his experiences overseas in the 
world war, where he'was advanced to the rank of 
colonel in the Judge’ Advocate General’s depart- 
ment. 

One of the noteworthy features of the conven- 
tion was the address of Mrs. Mabel Walker Wille- 
brandt, Assistant Attorney General of the United 
States, who arrived from California just at the close 
of the sessions and delivered a most able address 
on the subject, “Safeguarding the Growth of the 
Law.” Mrs. Willebrandt possesses a most charm- 
ing personality, notwithstanding her professional 
training, and impressed us as possessing ability 








which would be considered unusual in one of our 
own sex. 

The reports of the officers showed the associa- 
tion to be in a most prosperous condition, com- 
paratively at least, the membership having doubled 
during the past year. 

Judge C. A. Taylor of Billings was elected 
president for the coming year and Thos. F. Shea 
of the same place, secretary-treasurer. Hon. Wal- 
ter S. Hartman of Bozeman presided at the annual 
banquet. 

Burton R. Core, Secretary. 





NEBRASKA 


Outstanding Features of Program for Coming 
Meeting 

The twenty-third annual meeting of the Ne- 
braska State Bar Association will take place at 
Omaha December 29 and 30, 1922. The outstand- 
ing features will be the reports of the standing 
committees, including particularly that of the com- 
mittee on legal education, whose 1921 report 
recommending a standard of admission to the Bar 
conforming to that adopted by the American Bar 
Association was put over until this year; and the 
following addresses: Annual President’s Address, 
Judge George F. Corcoran, York, Nebraska; “The 
Industrial Court of Kansas,” Governor Henry J. 
Allen of Kansas; “Is the Constitution Outworn?” 

former Governor Frank O. Lowden of Illinois. 

ANAN RayMonp, Secretary. 





NORTH DAKOTA 

Pleasurable and Profitable Meeting Held 

at Minot 

The annual meeting of the North Dakota Asso- 
ciation was held at Minot Sept. 14 and 15. While 
attendance was at a low point, due to the inability 
of the attorneys to get away ‘from business at this 
season, the meeting was one of the best and most 
profitable held in recent years. 

Chief Justice L. E. Birdzell of the Supreme 
Court delivered a: most scholarly address, as did 
also President Tracy R. Bangs. 

Officers elected were: President, Hon. C. J. 
Fisk of Minot, formerly Chief Justice of the Su- 
preme Court; Vice-President, Attorney L. R. Nost- 
dal of Rugby; Secretary-Treasurer, Richard E. 
Wenzel of Grand Forks (re-elected). 

R. E. WenzEL, Secretary. 





TEXAS 
Addresses of National Interest at Meeting.— 
Law Journal Being Organized 

The annual meeting of the Téxas Bar Associa- 
tion, held in Fort Worth on July 4, 5 and 6, was the 
most interesting and largest in attendance ever 
held in the history of the association. There were 
several addresses ‘on subjects of national interest, 
the principal one being made on the morning of 
July 5 by the Hon. F. Dumont Smith. His subject 
was “The Kansas Industrial Court and the Police 
Power.” In about one hour’s time he described 
the organizatidn of the Kansas Industrial Court 
and the manner in which it functions. This unusual 
subject, combined with the clear-cut manner 
which it was treated by the speaker, made the ad- 
dress a feature, and it will be good reading for both 
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capital and labor under our present disturbed in- 
dustrial conditions. 

Judge W. C. Morrow, Presiding Judge of the 
Texas Court of Criminal Appeals, read a paper on 
“The Criminal Laws of Texas and Their Enforce- 
ment.” On the afternoon of July 5 Judge Joseph 
C. Hutcheson, Jr., of the United States District 
Court for the Southern District of Texas, delivered 
an address on “Law Enforcement.” He dealt with 
the workings of the Prohibition officers and the 
rights of citizens in connection with our national 
prohibition law. 

On July 6, former Senator Joseph W. Bailey 
of Dallas addressed the meeting on “The Value of 
Precedents.” On behalf of the University of Texas, 
Mr. A. L. Green addressed the Bar Association on 
“The Function of a Professional Journal.” There 
is being organized in Texas a law journal which is 
to be under the supervision of a board composed of 
lawyers of the state, same to work in connection 
with the University of Texas, and the entire Bar of 
Texas will take a keen interest in the organization 
of this publication. 

Ben F. Witson, Secretary. 


MINNESOTA 
American Bar Association Invited to Hold Meeting 
in Minneapolis in 1923.—Higher Standards 
for Bar Admission Approved 

The Minnesota State Bar Association unani- 
mously adopted a resolution inviting the American 
Bar Association to hold its 1923 meeting in Minne- 
apolis, at the annual meeting held-in Minneapolis 
on August 31 and September 1 and 2; also one 
providing that the incoming president be authorized 
to go to Hot Springs, when the meeting of the 
American Bar Association Executive Committee is 
held this winter, and extend this invitation in per- 
son, or to appoint some member of the Association 
to act in his place. 

Resolutions were adopted that the Legislature, 
at its next session, should renew the appropriation 
for the cause of uniform state laws made by past 
legislatures, and, of the Uniform Acts, should adopt 
especially the Uniform Stock Transfer Act and the 
Uniform Act for the Extradition of Persons of Un- 
sound Mind. The Association also expressed its 
sense of the importance of judges, in their decisions 
involving Uniform Acts, making a reference to the 
short name of these acts on points arising thereun- 
der, and to the section numbers of such acts, in addi- 
tion to the citation of the section of the state stat- 
utes, as a means of making the conveniences and 
advantages of the Uniform Acts more fully realized. 
Future compilers of state statutes and digests and 
printers of Reports were urged to distinguish the 
Uniform Acts by their section numbers, in addition 
to the statute section numbers. 

The Committee on Noteworthy Changes in 
Statute Law was authorized to study the question 
of the advisability of the revision and compilation 
of the Minnesota statutes along some such lines as 
those obtaining in Massachusetts, Pennsylvania or 
Wisconsin, with a view to making recommenda- 
tions to the next legislature for appropriate action. 
The plans referred to are those whereby the director 
of the Legislative Reference Bureau in Pennsyl- 
vania, the revisor of statutes in Wisconsin, and 
permanent counsel to the Senate and House of Rep- 


resentatives in Massachusetts, are authorized and 
required to assist in keeping the statutes up to date. 

The Association adopted unanimously the re- 
port of the Committee on Legal Education, recom- 
mending the standards for admission to the bar 
approved by the American Bar Association and the 
Conference of Bar Associations at Washington. A 
further resolution, introduced by Mr. Rome G. 
Brown, condemning the proposed amendment to the 
Constitution depriving the Federal courts of their 
power to decide finally as to the constitutionality 
of legislative enactments, was adopted. It also 
approved and voted to present for legislative action 
the bill recommended by a’special committee on the 
unauthorized practice of law, providing that “no 
person or corporation shall be appointed as execu- 
tor or trustee under any will or other instrument 
creating a trust hereafter executed, if such will or 
other instrument was prepared by or under the ad- 
vice of the person or corporation named therein as 
executor or trustee, or of any employee or officer 
of such person or corporation.” 

The report of the special committee appointed 
to draft a bill for the organization and self-govern- 
ment of the Minnesota Bar was adopted with an 
amendment providing that the Supreme Court, on 
appeal from disciplinary action by the Board of 
Governors or any committee authorized by it, shall 
consider the evidence de novo, and another provid- 
ing that the Supreme Court, on request of the Board 
of Governors, shall refer any accusation to any 
member of the State Bar or any judge of the Dis- 
trict Court, such member or judge to have all the 
powers of a referee under Section 7823, Gen. Stat- 
utes of 1913. 

A resolution that a recommendation be made 
to the Board of Parole that more careful attention 
be given to the consideration of cases of parole 
which are presented to them, and that so far as it 
seems possible and right, the privilege of parole be 
extended only to those who are committed for a 
first offense and not extended to those who have 
previously been confined within the reformatory 
or penal institutions, after extended discussion, was 
referred to the Board of Governors with instruc- 
tions to make a report thereon at the next annual 
meeting. 

The constitution was amended so as to provide 
for an increase in the annual dues from $3 to $5. 

A resolution was adopted making the Minne- 
sota Law Review the official publication of this 
Association and authorizing the proper officers of 
this Association to enter into a contract with the 
Review for the publication of the annual reports. 
A resolution favoring restoration of capital pun- 
ishment in Minnesota for the crime of premeditated 
murder was laid on the table. 

On the afternoon of the first day, Hon. Bert 
Fesler, judge of District Court, Duluth, Minn., in- 
troduced Senator Beveridge of Indiana, who ad- 
dressed the Association upon the Life of John Mar- 
shall, and who held the members spellbound for 
over two hours with the most beautiful, instructive 
and interesting address. The speaker on the second 
day was Ex-Governor Hadley, formerly of Mis- 
souri, now of Boulder, Colo., who spoke most inter- 
estingly on the subject of Legal Education. Judge 
Edward Lees, of the Supreme Court of Minnesota, 
addressed the Association the afternoon of the 
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third day, on the subject of “Current Criticism of 
the Bench and Bar.” 

Owing to the serious illness of the president, 
William D. Bailey of Duluth, the meeting was pre- 
sided over by Judge William A. Lancaster of Min- 
neapolis, then vice-president and now president of 
the Association. The following officers were elect- 
ed for the ensuing year: President, William A. Lan- 
caster, Minneapolis; Vice-President, Royal A. 
Stone, St. Paul; Secretary, Chester L. Caldwell, St. 
Paul; Treasurer, Roy H. Currie, St. Paul. 





Necrology 


LutTHer Co_rax ANDERSON, former assistant At- 
torney General of West Virginia, and until he re- 
tired on account of ill health head of the prominent 
law firm of Anderson, Strother, Hughes and Curd 
of Welch, that state, died at Johns Hopkins Hospi- 
tal, Baltimore, on July 3, in the 54th year of his age. 
He was greatly interested in the work of the 
American Bar Association, of which he had been a 
member since 1911. Mr. Anderson won his A.B. 
degree at Ohio Wesleyan, his LL.B. at the West 
Virginia University, and was given the honorary 
degree of LL.D. by West Virginia Wesleyan. He is 
the author of several legal treatises among which 
are “Negotiable Instruments Law,” “Trial of 
Christ” and “The Supreme Law.” He served in the 
Legislature of his state one term, in the department 
of Schools two years, and in the Attorney General’s 
office two years. He was a popular occasional 
speaker and lecturer, and prominent in church and 
philanthropic work. Mr. Anderson is survived by 
his widow and three sons. 


Garrett J. GARRETSON, for twenty-one years Jus- 
tice of the Supreme Court in the Second District of 
New York, died on July 9 at Amagansett, Long 
Island. Justice Garretson was born at Newtown, 
N. Y. He was admitted to the bar in 1869 and soon 
built up a large practice. He also figured promi- 
nently in connection with a number of political and 
civic movements for many years. He left the bench 
in 1917, and from that time until his death was offi- 
cial referee of the Supreme Court. Judge Garretson 
was regarded as representing the “old school” gen- 
tleman of the bench and bar. 


GENERAL Georce T. Harrison, of Opelika, Ala- 
bama, died at his home on July 17. As a lawyer 
General Harrison stood out preeminently, and was 
a recognized leader in the public life of his state. 
He was born at Montefth Plantation, near Savan- 
nah, Georgia, March 19, 1841. He entered the Con- 
federate Army as a second lieutenant and rose 
through successive promotions to the grade of brig- 
adier general, being the youngest man of that rank 
commissioned by the Confederate government. It 
is a curious coincidence that his father was also a 
brigadier general in the same service. For twenty 
years General Harrison was counsel for the Central 
of Georgia and the Western of Alabama Railways. 
He held various important political positions in his 
state and was appointed to Congress to fill out an 
unexpired term in 1894, being elected to the fol- 
lowing Congress. 


G. S. GarFieLp, of Humboldt, Iowa, former Dis- 
trict Court Judge and practicing Attorney for the 












past forty years, died in Sioux City on June 23, of 
heart disease, at the age of seventy years. Judge 
Garfield was in Sioux City to attend a meeting of 
the Iowa State Bar Association. 


CHARLES R. CUMMINGS, one of the best known 
lawyers in his section of the state, died at his home 
in Fall River, Mass., September 23. Mr. Cummings 
was born in Providence in 1868. He received the 
degree of bachelor of laws from the Harvard Law 
School, and took part in many important cases dur- 
ing his career. 


Rurus L. Scort, of Brooklyn, died in Lanesboro, 
a suburb of Pittsfield, Mass., at the age of eighty- 
seven. Mr. Scott was born in Lanesboro and came 
of old colonial stock, his family having settled in 
New England three hundred years ago. For over 
forty years he had a law office in Manhattan, and in 
addition to his legal business was identified with 
many public welfare movements in Brooklyn. 


DanieL W. Tears, former General Solicitor for 
the New York Central Railroad, died suddenly at 
his residence in Denver, on August 13. Mr. Tears 
went to Denver in 1898, and at that time was in fail- 
ing health, but recently his physical condition had 
been excellent. 


Joun L. Swayze, of Newark, N. J., died recently 
at Watkins Glen, N. Y. He was a well known New 
Jersey lawyer and Republican leader. His wife and 
seven children survive him. 


Witti1am McGeorce, Jr., of Cynwyd, Pennsyl- 
vania, died on August 14. Mr. McGeorge was born 
in England and was brought to this country when 
he was nine years old. He received his early edu- 
cation in New York but studied law in Philadel- 
phia. He had been engaged in the practice for 
more than half a century. 


FRANCIS SHELLEY WHITE, former United States 
Senator from Alabama, died at his home in Birm- 
ingham on August 1. The late senator was born in 
Mississippi, March 13, 1847, and had a distinguished 
legal and political career in that state before moving 
to Alabama. He was admitted to the bar at West 
Point, Miss., in 1869 and was active in opposing re- 
construction methods and overthrowing the “carpet 
bag” government in Mississippi. He was chairman 
of the committee of managers that conducted the 
impeachment trial against the Lieutenant-Governor 
during this period and aided in impeachment trials 
against other state officers at that time. He re- 
moved to Birmingham, Alabama, in 1886, and soon 
began to play an active part in the politics of his 
adopted state. He served as one of the four dele- 
gates-at-large to the national Democratic conven- 
tion in Kansas City in 1900; was a member from the 
state-at-large of the Constitutional Convention of 
Alabama in 1901; chairman of the Democratic state 
committee 1908-1910; president of the state bar as- 
sociation 1912-1913; elected to the United States 
Senate from Alabama by direct vote May 11, 1914; 
member of the American Bar Association for many 
years and delegate from Alabama to many of the 
association’s meetings. 

ALBERT MarTIN Kates of Chicago, one of the 
founders of the American Judicature Society, and 
well known as practicing lawyer, teacher and au- 
thor, died July 26, 1922, at the age of forty-seven 
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years. Mr. Kales was successively attached to law 
schools of Northwestern, Harvard and Chicago Uni- 
versities, but except for one year, did not permit 
teaching to interfere with a strenuous career at the 
bar. He had thoroughly studied the problems in- 
volved in judicial organization and judicial selection 
and tenure, and his grasp of this subject placed him 
in the first rank of those advocating important judi- 
cial reforms. Committees from the Illinois State 
and the Chicago Bar Associations attended the 
funeral as representatives of the organizations of 
which Mr. Kales had been a distinguished member. 

Henry D. Briccs, of Monroe, La., died in New 
Orleans on June 22. He had been taken to that city 
to undergo an operation. 

F. F. Daw ey, for a number of years one of 
the judges of the Eighteenth District of Iowa, died 
at his home in Cedar Rapids on September 9. Judge 
Dawley was born at Fort Dodge, August 11, 1856, 
and received his legal education at the University 
of Michigan. He was appointed to the district court 
bench in 1917, and elected in 1918 and 1920. He 
had recently been nominated without opposition for 
the same position. He had been endorsed by the 
bar of the eighteenth judicial district for the Su- 
preme Court on several occasions. He was at one 
time president of the Iowa State Bar Association 
and occupied various other positions in the public 
life of his community. He is survived by one son 
and three daughters. 

Joun P. Witson, Sr., recognized as the un- 
questioned leader of the Chicago Bar, died October 
3 at his home in Lake Forest, at the age of 78. His 
career was remarkable. He was the crippled son 
of an Illinois farmer and the youngest of a large 
family. He secured his education only after many 
early struggles. He was never a strong man phy- 
sically, but in spite of this handicap his great ability 
and remarkable will power enabled him to arrive 
at the supremacy he enjoyed. His name is con- 
nected with most important public services in 


Brantley was professor of ancient languages at Lin- 
coln College, Lincoin, Illinois, and the president of 
that institution, on behalf of the Board of Manag- 
ers, sent a message of condolence to his family on 
receipt of the news of his death. 


H. W. Sawyer, member of one of the oldest law 
firms in Wisconsin, died on September 14 at his 
home in Hartford, Wisconsin. Mr. Sawyer came 
to Wisconsin in the “fifties.” In 1898 he was a 
Democratic candidate for governor. He was promi- 
nent in Masonic circles and a leading figure in the 
community in which he lived. 


Levy Mayer, one of the best known figures in 
the legal profession, and nationally known for his con- 
duct of important litigation in behalf of various large 
concerns, died in Chicago on August 14. Mr. Mayer 
was born in Richmond, Virginia, just before the war, 
and later came to Chicago with his parents. His 
academic education in the law was limited to one year 
at Yale University, but by dint of private study and 
determination he secured the groundwork for his later 
career. Early in his practice he attracted general at- 
tention by his success as a director of the organization 
of English-American stock companies, particularly in 
the meat industry. He was attorney in important 
litigation connected with the packing industry, and 
represented various other large interests during his 
career. His attempts to nullify the Prohibition Amend- 
ment and enforcing laws, as the representative of 
various interests, attracted national attention during 
recent years. 


Standing and Special 
Committees, 1922-23 


STANDING COMMITTEES 
Commerce, Trade and Commercial Law 





Chicago. To him more than any other man is due wy yoy PIATT.......-... s gteenn Kansas City, Mo 
the working out of legal problems connected with jULTUS HENRY COHEN.............. New York, N. Y. 
the development of that city’s great park system. dy ee Sane + Cacnen, ©. 
He was known as “the father of the Sanitary Dis- WILLIAM DENMAN.,................. an Francisco, 
trict,” for which he drafted the law, later defending RANDOLPH BARTON, JR............+.-. Baltimore, Md. 
its legality before the Supreme Court. Soon after International Law 

coming to Chicago in the late “sixties,” he rapidly JAMES BROWN 8 ty eee Weringen, BD D. C 
won attention and became noted locally for his THOMAS BURKE......................s045 ash. 
opinions on tax matters. During his career he was ae |  aepaaan debe bieth i t- New York, ¥. N. C 
counsel for many of the city’s leading corporations, \ANLEY O. OT arabada, Cambridge, RS 
and also represented the Marshall Field estate. 

James W. Locke, for thirty-seven years judge of JAMES C. JONES Ingurence Low St. Louis, Mo 
the United States Court for the Southern District JAMES B.‘KERR........................,,Portland,’ Ore. 
of Florida, died at his summer home in Kittery, SCOTT M. LOFTIN...................+. ta Fla. 
Maine, on September 5, at the age of eighty-five. JAMES H. McINTOSH...............-. ew York, N. Y. 
Judge Locke was appointed to the Federal Bench THROBEAS B. GAT.........0.cccccccsrcccscaes Richmond, Va. 
by President U. S. Grant, and at the time of his re- Jurisprudence and Law Reform 
tirement was said to have served longer on the EVERETT P. WHEELER............... New York, N. Y 
federal bench than any other jurist in the history “ Sarna «eee Siteecad ig 
the country. He retired in 1912. Before his ap 

: ’ : Te | @ Re Newark, N. J. 
pointment to the bench, Judge Locke occupied vari- TORE TEIGEN..............000-000- + Sioux Falls, S. D. 
ous Official positions in the state. WILLIAM HUNTER...................s008- , .Tampa, Fla. 

Tueopore BrantLey, Chief Justice of the Mon- MERRILL MOORES. ..........-.2++es008 a Ind. 

. FRANK H. NORCROSS...... ...-.-.--eseeeees Nev. 
tana Supreme Court, died at Helena on September GEORGE FE. BEERS.................... New Haven, Conn. 
17, after a lingering illness at the age of 71 years. PAUL HOWLAND............-.....---+-08, Cleveland, O 
It was reported some time ago that Judge Brantley Ww. MARSHALL ||, REP Louisville xy. 

AMES M. BECK......... 0 0.000.000000. Washi b. 
had determined to leave the Supreme Court in vapor ITCHELL D. FOLLANSBEE am 
to seek a much needed rest, but circumstances a WILLIAM L. MARBURY ne 
pear to have prevented this. At one time Ju ge ROGER II 660 ceeencsvatnacconscerel Chicago, Ill. 
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Legal Aid 
REGINALD HEBER SMITH....... 
FORREST C. DONNELL.... 
MARY F. LATHROP.. 


ALLEN WARDWELL.. 
Professional Ethics and Grievances 


THOMAS FRANCIS HOWE.....2....0020s0 Chicago, III. 
CHARLES THADDEUS TERRY......... New York, N. Y. 
Eg Serer eer er Baltimore, Md. 
 « & . Sere Birmingham, Ala. 
Benes GS, DRINKER, JR... ....0s0000. Philadelphia, Pa. 


Admiralty and Maritime Law 
CHARLES C. BURLINGHAM occ werk, I, ¥ 
aye % 9 @ 1 6 ID eee Boston, Mass. 
HARVEY D. GOULDER.......... * 
EDWARD J. McCUTCHEN............ San Heoncieen, "Cal. 
JOSEPH W. HENDERSON. .. Philadelphia, Pa. 


Publicity 
FREDERICK A. BROWN.............. 
CHARLES S. CUSHING............ sas 


San | Francisco, Cal. 


le A 9 iP | Sa New Orleans, La. 
HAZEN I. SAWYER....... AE ree a ye .Keok uk, Ta. 
WILLIAM A. HAYES......... sss sess.Milwaukee, Wis. 


Publications 


WILLIAM LEE RAWLS...................Baltimore, Md. 


BOMEEt PENINGTION.........6..000000 Wilmington, Del. 
WILLIAM M. HARGEST.................Harrisburg, Pa. 
«MB. 4p a) i) Se Richmond, Va. 
65.2 cen aesicives «edges wane Tulsa, Okla. 


Noteworthy Changes in Statute Law 
JOSEPH P, CHAMBERLAIN.... .New York, N. Y. 


Chee, HEPBURN... ......-000. B loomington, Ind. 
sis y. O83 9 ') eee . pan Philadelphia, Pa. 
WELLENSTON D. RANKIN................ Helena, Mont. 
BRUC! Se ) ..-+--9t. Paul, Minn. 
Memorials 
\ fey «TE 4) | eee eee” Pe Baltimore, Md. 
BRADNE® W. LEE. eae thie .Los Angeles, Cal. 
ROBERT W. STAY AAR cates "Corpus Christi, Tex. 
eg gd te ey fechas peel d a mee Chicago, Ill. 
HOLLINS N. RANDOLP ANY SPE si Atlanta, Ga. 
Membership 
Former Presidents 
SIMBON JE. BALDWIN..............-. New Haven, Conn. 
ep ES 0) -2 | re Boston, Mass. 
iy). $$ eee Philadelphia, Pa. 
HENRY ST. "FORGE TUCKER.....:...... Lexington, Va. 
ee Chicago, III. 
MORSE UMEMEETIPAARIKEER, .......ccccccccnces New York, N. Y 


RY MG BIECILINSON,.....cccccecsescess é re HL 


FREDERICK W. LEHMANN........ Louis, Mo. 
FRANK B. KELLOGG............. in rae Paul, Minn. 
a So Savannah, 7 
ELIHU ROOT.. ‘GD Ce York, N. Y - 


WALTER GEORGE ‘SMITH. 
GEORGE T. PAGE.......... 


. Philadelphia, Pa. 
ssirihn Rbuse aoa Chicago, Til. 


HAMPTON L. CARSON..... os Tei eais Secki Philadelphia, Pa. 
CORDENIO A. SEVERANCE............... St. Paul, Minn. 
District Directors 
1st District—GEORGE B. YOUNG......... Montpelier, Vt. 
2nd District—FREDERICK E. WADHAMS...... Chairman 
Albany, N. Y. 
3rd District—WILLIAM W. GORDON...... Savannah, Ga. 
4th District—FRANK M. CLEVENGER....Wilmington, O. 


5th District—LOGAN HAY. ae acuta «Springfield, Til. 
6th District—EUGENE McQU IL LIN. .St. Louis, Mo. 
Tth District—HAROLD M. STE PHE NS. A eee 
Egan si eee ted Salt Lake City, Utah 
8th District—HERBERT L. FAULKNER...Juneau, ‘Alaska 
9th District—WALTER F, FREAR...... Honolulu, Hawaii 
10th District—GEORGE A. MALCOLM...... Manila, P. I. 
11th District—CHARLES HARTZELL, San Juan, Porto Rico 
.Norz.—Under new membership plans, the following districts have 
been established: 
I. Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, 
Connecticut; 
II. New York, Pennsylvania, New Jersey, Delaware, Maryland, Dis- 
trict of Columbia; 
Ill. Vieginie, North Carolina, South Carolina, Georgia, Florida, Ala- 
bama, Mississippi, Tennessee; 
IV. Michigan, Ohio, Ni rheony West Virginia, Kentucky; 


a le Boston, Mass. 
hake ivaswenbal St. Louis, Mo. 
Sewn siweninGn .Denver, Col. 
oo Pl hiladelphia, Pa. 
Abe cepukéss aes een: a. 3. 


.Chicago, II. 


V. Illinois, Wisconsin, Minnesota, Iowa, North Dakota, South Da. 
kota, Nebraska; 

VI. od Arkansas, Louisiana, Texas, New Mexico, Oklahoma, 
ansas; 


VII. Colorado, ye voming, Montana, Idaho, Washington, Oregon, Cali. 
t 


fornia, Nevada 
VIII. Territory of Alaska; 
IX. Hawaii Territory; 
X. Philippine Islands; 
XL. Porto Rico. 
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Uniform Judicial Procedure 


ah, Arizona; 


THOMAS W. SHELTON.................---Norfolk, Va. 
pi roo Up Re» ol eres e Chicago, IIl. 
FREDERICK W. LEHMANN..............- St. Louis, Mo. 
DE EPRIINED So décbvartvevecscssvees ( —— Mass. 
yl. Bo) eee : .Ithaca, N. Y. 
Finance 
FREDERICK E. WADHAMG............++.. Albany, N. Y. 
oS. ae 5: | errr ere rT Alexandria, Va. 
CHARLES MARTINDALE............... Indianapolis, Ind. 
Representatives of American Bar Association to Conference of 
Delegates 
JOHN H. VOORHEES.................-Sioux Falls, S. D. 
CHARLES A. BOSTON...............-New York, N. Y. 
GURMEY EB. ME WLI. cccccvccsccesces Los Angeles, Cal. 
pu th 08 Oe © ee Chicago, Il. 
Reo) BOS eer eer Wilmington, Del. 
Change of Date of Presidential Inauguration 
UES ER ig y 8 Sree Boston, Mass. 
J BS Gl ome oc0) 604% : SR Cheyenne, Wyo. 
RET OEE CR Se ere Washington, D. C. 
ON 8 ear er Canton, ~~ 
Po R's Ee Greensboro, N. 
Classification and Restatement of the Law 
THOMAS I. PARKINSON............... New York, N. Y. 
EEE EI bb wep ened dawns eeixon Cambridge, Mass. 
EE anne ceveenetsecmns Little Rock, Ark. 
EDWIN M. BORCHARD...............New Haven, Conn. 
oo BR OS ere: Ann Arbor, Mich. 
oo wR so : Philadelphia, Pa. 
MIDDLETON BEAMAN............... Washington, D. C. 
. °° Boe. ea St. Paul, Minn. 
ES Po BU cr cecnevsccesuvesces Louisville, Ky. 
Law of Aeronautics 
WILLIAM P. MacCRACKEN..........ssccccccs Chicago, III. 
os Serer err Ithaca, N. Y. 
W. JEFFERSON DAV an LIT OEE San Diego, Cal 
pg tif eRe 1 8 eee New York, N. Y 
TRI. WE, TUMEUR boc dcveccscavericcccesee Dayton, 6. 
Removal of Government Liens on Real Estate 
ee ss oir 5 ckw See scesencce once Chicago, IIl. 
Po ee Sere Chattanooga, Tenn. 
EE. CE NUNES Sh sobtaseescvvdckoneee Lexington, Ky. 
Marking Grave of Former Chief Justice Salmon P. Chase 
OB A te Se St. Louis, Mo. 
PE EI eainrewee accu sanceevescecer Cleveland, O. 
NE WG SEN: Dia nd coven cecceensees Cincinnati, O. 
Federal Taxation 
CHARLES HENRY BUTLER...........00. Wiscasset, Me. 
MURRAY '‘M. SHOEMAKER....... ears Cincinnati, Ohio 
So gf Bo. eee Washington, D, C. 
oS eee ee Chicago, II. 
LOUIS A. LECHER......................-Milwaukee, Wis. 
Law Enforcement 
CHARLES S.. WEHIERAR v.05 ..0csccaess New York, N. Y. 
MACS A, RAVAMAGE, oc cccccccceccncsen Chicago, II! 
CHARLES W. FARNHAM..................St. Paul Minn 
Jo... A eee Washington, D. C. 
ANNETTE A. ADAMS............... San Francisco, Cal. 
American Citizenship 
Oe ee ee die ah wire ene > 68am ee Dallas, Tex. 
WALTER GEORGE SMITH.............. Philadelphia, Pa. 
ANDREW A. BRUCE..................Minneapelis, Minn. 
LPO Ree Be Oy 2 ee Portland, Ore. 
poet Phe schoo re Buffalo, N. Y. 
Judicial Ethics 
WILLIAM HOWARD TAFT............ Washington, D. C. 
Rok Wes | ee Augusta, Me. 
ROBERT von MOSCHZISKER eT eee hang oy ~ 
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